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Summary

We have andyzed the comments of the interested parties in the antidumping duty investigation of
certain frozen and canned warmwater shrimp from Brazil. Asaresult of our analyss of the comments
received from interested parties, we have made changes in the rates assigned to two of the three
respondents in this case, Centra de Industridizacao e Didtribuicao de Alimentos Ltda. (CIDA) and
Empresa de Armazenagem Frigorifica Ltda. (EMPAF). We recommend that you approve the
positions we have developed in the “ Discussion of the Issues’ section of this memorandum. Below is
the complete ligt of the issues in this investigation for which we received comments from parties.

Gengrd Comments

Comment 1  Offsets for Non-Dumped Sales
Comment 2  Calculation of the “ All Others’ Rate

Company-Specific Comments

CIDA

Comment 3  Billing Adjustments

Comment 4  Insurance Payments as an Offset to General and Administrative Expenses
Comment 5 Collapsing CIDA with its Affiliated Processor

Comment 6  Cost Allocation Methodology

Comment 7 Ration and Larva Costs



Comment 8
Comment 9
Comment 10
Comment 11

EMPAFE

Comment 12
Comment 13
Comment 14
Comment 15
Comment 16
Comment 17
Comment 18
Comment 19

Loss on Sale of Fixed Assets
ICMS Taxes

Change in Raw Shrimp Inventory
Prompt Payment Discounts

Presumed Credit and IPI Export Credit Premium Revenues
Brazlian Indirect Selling Expenses

U.S Indirect Sdling Expenses

Container Weight

SPECIES Product Characteristic

Accounting Errors Prior to the Cost Accounting Period
Double Counting Indirect Selling Expense

Amortization of Pre-Operational Costs

Comment 20
Comment 21

Allocation of Depreciation to Work-in-Process Inventory
Other Adjustments to Shrimp Costs

Norte Pesca S.A. (Norte Pesca)

Comment 22 Adverse Facts Available Rate for Norte Pesca

Background

On August 4, 2004, the Department of Commerce (the Department) published the preliminary
determination in the less-than-fair-vaue investigation of certain frozen and canned warmwater shrimp
from Brazil. See Natice of Preliminary Determination of Sdlesat Less Than Fair Vaue and
Postponement of Final Determination: Certain Frozen and Canned Warmwater Shrimp from Brazil, 69
FR 47081 (Prdiminary Determination). \We amended the preliminary determination on August 30,
2004, to correct certain minigterid errorsin our margin caculations for EMPAF that we consdered to
be significant under 19 C.F.R. 351.224(g). See Notice of Amended Prdiminary Determination of
Sdes at Less Than Fair Vaue: Certain Frozen and Canned Warmwater Shrimp from Brazil, 69 FR
52860. The products covered by this investigation are certain frozen and canned warmwater shrimp.
The period of investigation (POI) is October 1, 2002, through September 30, 2003.

We invited parties to comment on our preliminary determination. We received comments from the
petitioners (i.e., the Ad Hoc Shrimp Trade Action Committee, Versaggi Shrimp Corporation, and
Indian Ridge Shrimp Company), CIDA, EMPAF, and the Association of Brazilian Shrimp Farmers
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(ABCC), Eastern Fish Company, Inc., and Long John Silver’s, Inc.}, interested partiesin this
investigation. Based on our analysis of the comments received, as well as our findings & verification,
we have changed the weighted-average margins from those presented in the preliminary determination.

Margin Cdculaions

We cdculated export price (EP), congtructed export price (CEP), and normd vaue (NV) using the
same methodology stated in the preliminary determination, except as follows:

CIDA

1 We used the revised cost of production (COP) database CIDA submitted on November 12,
2004 (CIDACOP05), and merged it with the home market database by the “as sold” control
number variable, CONNUM2.

2. We revised courier expenses (reported as direct selling expenses) for one invoice based on
veification findings

3. We revised packing expenses based on verification findings.

4, We added an additiona payment date for two invoices.

5. We recd culated imputed credit and inventory carrying costs, using the interest rate we found to
be correct at verification.

6. We deducted demurrage expenses from EP and NV for certain saes, based on verification
findings.

7. We used the product-specific raw shrimp costs reported by CIDA in attachment 10 of its June
28, 2004, section D response that were devel oped based on prices published by Urner Barry
Publications, Inc. (Urner Barry) (Urner Barry is a publicly available source of worldwide
shrimp prices). See Comment 6.

8. We revised the product-specific variable and fixed manufacturing overhead costs by using the
production quantity as the dlocation base. See Comment 6.

0. We revised the reported generd and adminigrative (G& A) expense ratio to include the gain on
the sale of other fixed assets, and excluded the insurance reimbursement that was related to a
shrimp export accident prior to the POl and aso to fisca year (FY) 2003. See Comments 4
and 8.

10.  Werevised the reported tax expense ratio to exclude the claimed ICM S credit in the COP
cdculation. See Comment 9.

11.  Wetreated CIDA and its affiliated processor, Cia Exportadora de Produtos do Mar
(Produmar), as one entity, assigning a Sngle antidumping margin to the CIDA/Produmar entity.
See Comment 5.

1The briefs submitted by Eastern Fish Company, Inc. and Long John Silver’s, Inc. related only to scope
issues.
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See Memorandum to The File from Rebecca Trainor, CIDA - Cdculation Memorandum for the Fina
Determination, dated December 17, 2004 (CIDA Sdes Calculation Memorandum), and Memorandum
to Ned M. Haper from Sheikh Hannan, CIDA Cost of Production and Constructed Vaue Calculation
Adjusments for the Find Determination, dated December 17, 2004 (CIDA Cost Calculation
Memorandum), for additiond discussion of the above-referenced changes to the margin calculations.

EMPAF

1. We relied on the revised sales and cost databases submitted by EMPAF on November 15,
2004, which incorporated verification revisons and corrections. For aligting of the revisons
made to the databases, see the October 28, 2004, |etter from the Department to Christopher
S. Stokes of Hogan & Hartson L.L.P., counsdl for EMPAF, requesting revison of certain items
in its databases.

2. We deducted commissions from U.S. price, in accordance with verification findings and 19
C.F.R. 351.410(c).

3. We adjusted the reported shrimp costs to include the change in inventories with third parties,
the year-end physical inventory adjustment to raw materias and work-in-process inventories,
and for the unreconciled difference between EMPAF s accounting system and the costs
reported to the Department. See Comments 17 and 21.

See Memorandum to The File from Katherine Johnson, EMPAF Cd culation Memorandum for the
Fina Determination, dated December 17, 2004 (EMPAF Sdes Cdculation Memorandum), and
Memorandum to Nea M. Halper from Michael Harrison, EMPAF Cost of Production and
Congtructed Vdue Cdculation Adjustments for the Find Determination, dated December 17, 2004
(EMPAF Cog Calculation Memorandum), for additiona discussion of the above-referenced changes
to the margin cdculaions for EMPAF.

Discussion of the Issues

l. Generd Issues

Comment 1: Offsets for Non-Dumped Sales

In caculating the overdl weghted-average dumping margins for purposes of the preliminary
determination, the Department did not use non-dumped sales comparisons to offset or reduce the
dumping found on other sales comparisons, consistent with our normd practice.

EMPAF argues that the WTO has ruled againgt the Department’ s practice of assgning a zero dumping
margin to CONNUMSs sold in the United States above NV. EMPAF cites the case of Alexander
Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch.) 64, 118 (1804) (Charming Betsy) to support
its claim that the Department mugt, to the extent possible, interpret and gpply the U.S. antidumping laws
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in amanner that does not conflict with itsinternationa obligations, including obligetions under the WTO
Antidumping Agreement.

EMPAF clamsthat two things are clear in thiscase. Firg, the Department is not directed by any
provison of U.S. law to ignore non-dumped sales comparisons as an offset to or reduction in the
dumping found on other sales comparisons and therefore does so purdly as amatter of interpretation.
Second, the WTO Antidumping Agreement does not permit this methodology as applied by the
Department. Therefore, as amatter of U.S. law under the Charming Betsy doctrine, the Department
should not dlow this offset inits caculation of overdl dumping margins.

EMPAF aso argues that the Court of International Trade (CIT) has repeatedly ruled that the Satuteis
a best slent on this question. EMPAF cites Bows Passant Reiningungs-Und Waschereitechnik GmbH
v. United States, 926 F. Supp. 1138 (May 8, 1996), and Serampore Industries PVT. Ltd. v. United
States, 675 F. Supp. 1353 (CIT 1987), among other cases, in support of its position. In addition,
EMPAF asserts that in the recent Court of Appedls for the Federa Circuit (Federa Circuit) decision,
Timken Co. v. United States, 354 F. 3d 1334, 1340-42 (Fed. Cir. 2004) (Timken), the court clearly
and unequivocaly stated that the statute does not require this practice. EMPAF argues that these cases
demondtrate that the Department’ s position that its practice is required by the statute is Smply wrong.

EMPAF further argues that athough the CIT and Federd Circuit have previoudy found that the
Department’ sinterpretation of the antidumping statute is ordinarily to be accorded deference under
Chevron U.SA.. Inc., v. Natural Resources Defense Council, Inc. (467 U.S. 837 (1984)), such
deference is not gppropriate when the Department’ s interpretation isinconsistent with U.S. internationa
obligations. EMPAF cites Hyundai Electronics Co., Ltd. v. United States, 53 F. Supp. 2d 1334 (CIT
1999) in support of its postion. EMPAF then concludesthat it is clear from the WTO Appellate Body
decigonsin Europesn Communities- -Anti-Dumping Duties on Imports of Cotton-Type Bed Linen
from India, WT/DS141/AB/R (March 1, 2001) (EC-Bed Linen) and United States-Finad Dumping
Determination on Softwood L umber from Canada, WT/DS264/AB/R (August 11, 2004) (US
Softwood L umber) that the Department’ sinterpretive “gap-filling” cannot be squared with internationa
law as embodied in the WTO Antidumping Agreement. EMPAF claims that while the Department has
avoided confronting this problem in past cases by asserting that it was not a principa party to, and
therefore not bound by, the EC-Bed Linen determination, the Department is no longer able to make this
clam since the United States was a direct party to the US-Softwood Lumber dispute, and is bound by
itsresults. Furthermore, EMPAF argues that even though the methodology was chdlenged “as
goplied’, rather than “as such,” in US-Softwood L umber it is clear that this technica distinction has no
subgtantive meaning.

In concluson, EMPAF maintains that because the Department’ s current practice is not required by the
U.S. antidumping statute, there is no direct conflict between U.S. and internationa law. Further,
EMPAF clamsthat under the Charming Betsy doctrine the U.S. antidumping statute must, to the extent
possible, be interpreted in a manner congstent with the WTO Antidumping Agreement. Accordingly,
EMPAF argues that the Department should refrain from gpplying its current methodology for the find
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determination of thisinvestigation in order to maintain condstency with the United States' obligations
under the WTO Antidumping Agreement.

CIDA concurs with EMPAF that the Department’ s practice is contrary to recent WTO findings. Citing
the US-Softwood Lumber case, CIDA argues that the Appellate Body has ruled the practice to be
inconggtent with U.S. WTO aobligations. Therefore, the Department should recaculate CIDA’s
dumping margin for the find determination without ignoring non-dumped sales comparisons as an offset
to dumping found on other sales comparisons.

The ABCC argues that the Department’ s practice results in the imposition of weighted-average
dumping margins in cases where, but for the policy, those margins would ether be lower or de
minimis. ABCC cites Corus Stadl BV v. United States, 259 F. Supp. 2d 1253, 1260, n.8 (CIT
2003) (Corus), where the Department conceded that, without this practice, a particular respondent’s
dumping margin would have been negative and the investigation would have been terminated. ABCC
clamsthat dthough some U.S. courts have said that the Department’ s policy islegd, the WTO has
sditisnot.

ABCC datesthat the Federd Circuit recognized in Timken that the relevant statutory provisonis
ambiguous. The agppropriate question then, according to ABCC, is whether the Department’s practice
is based on a permissible congtruction or interpretation of the statute. According to ABCC, as a matter
of law and policy, the Department and the reviewing courts must not be so reluctant to examine, and to
upset if necessary, the Department’ s salf-described regulatory authority when it collides with
internationd law. ABCC recognizes, however, that U.S. courts have held that WTO decisons are not
automaticaly binding upon the Department or the courts. See Corus. ABCC arguesthat while this
means that the issue must be re-litigated in every subsequent case, it does not mean, nor cannot mean,
that the Department and U.S. courts may disregard prior WTO decisionsin determining whether and to
what extent internationa law must be gpplied to resolve a question of satutory interpretation of U.S.
legidation implementing the WTO Antidumping Code. ABCC arguesthat aWTO decison is part of
internationd law even if it is not automaticaly digpogtive of dl future casesrasing the same or amilar
issues. Therefore, the Department must refrain from failing to include non-dumped sales comparisons
as an offsat or reduction in dumping found on other sdles comparisonsinitsfind determination.

The petitioners argue that the Department’ s practice is a reasonable gpplication of the statute, pointing
out that CIDA, EMPAF, and ABCC do not appear to serioudy argue that the Department abandon
the law and agency practice, but rather use their case briefs to express their opposition to this
methodology generaly. The petitioners state that the CIT has once again reiterated, “WTO decisions
are not binding on this Court nor on Commerce”” See SNR Roulementsv. United States, Slip Op. 04-
100 at 14 (CIT August 10, 2004). See dso NSK Ltd. v. United States, Slip Op. 2004-105 at 16 n.8
(CIT August 20, 2004) (“While WTO adjudicatory decisons may be persuasive, they are not binding
on Commerce or this court.”). The petitioners aso contend that federd courts have recognized that the
report of aWTO dispute settlement body is not even binding on future WTO dispute settlement cases,
as these reports “ do not have the stare decisis effects of common law.” See NSK Ltd. v. United
States, Sip. Op. 2004-105 at 16 n.8. The petitioners add that the CIT’ sruling in Corus established
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that the Department’ s practice is a reasonable application of the statute, and claim that the court’s
decison is conggtent with the rulings of every federa court that has reviewed the practice.

The petitioners further argue that U.S. law forbids any change in an agency practice as aresult of an
adverse WTO Panel or Appellate Body decision until certain actions take place-.e., consultations
between the United States Trade Representative (USTR) and the appropriate congressiona
committees, consultations between the USTR and relevant private sector advisory committees, and an
opportunity for public comment. The petitioners assart that the respondents in this investigation make
no effort to argue that these requirements have been met with respect to the Department’ s practice.
Furthermore, according to the petitioners, the respondents present no rationale for why the Department
would be judtified in circumventing the role of both Congress and the USTR, as sat forth in the Satute,
by changing its practice in response to (rather than in implementation of) an adverse report issued by a
dispute settlement panel or the Appellate Body.

The Department’ s Podition:

We disagree with the respondents and ABCC and have not changed our calculation of the weighted-
average dumping margins for the find determination. Specificdly, we made modd-specific
comparisons of weighted-average EPs or CEPs with welghted-average NV's of comparable
merchandise. See section 773(a) of the Act; see also section 777A(d)(1)(A)(i) of the Act. We then
combined the dumping margins found based upon these comparisons, without permitting non-dumped
comparisons to reduce the dumping margins found on distinct models of subject merchandise, in order
to caculae the weighted-average dumping margin. See section 771(35)(A) and (B) of the Act. This
methodology has been upheld by the CIT in Corus Engineering Stedls, Ltd. v. United States, Slip Op.
03-110 at 18 (CIT 2003); and Bowe Passant Reiningungs-und Waschereitechnik GmbH v. United
States, 240 F.Supp. 2d 1228 (CIT 2002). Furthermore, in the context of an administrative review, the
Federd Circuit has affirmed the Department’s statutory interpretation which underlies this methodology
asreasonable. See Timken, 354 F. 3d at 1342.

The respondents and ABCC assart that the WTO Appellate Body ruling in U.S-Softwood L umber
renders the Department's interpretation of the statute incongstent with its internationa obligations and,
therefore, unreasonable. However, inimplementing the Uruguay Round Agreements Act, Congress
made clear that reports issued by WTO pands or the Appellate Body "will not have any power to
change U.S. law or order such achange." See the Statement of Adminigrative Action (SAA) at 660.
The SAA emphasizesthat "pand reports do not provide lega authority for federal agencies to change
their regulations or procedures . . .” Seeld. To the contrary, Congress has adopted an explicit
gatutory scheme for addressing the implementation of WTO dispute settlement reports. See 19 U.S.C.
3538. Asiscdear from the discretionary nature of that scheme, Congress did not intend for WTO
dispute settlement reports to automaticaly trump the exercise of the Department's discretion in gpplying
the statute. See 19 U.S.C. 3538(b)(4) (implementation of WTO reportsis discretionary); see dso,
SAA at 354 ("After consdering the views of the Committees and the agencies, the Trade
Representative may require the agencies to make a new determination that is "not incondstent” with the
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pand or Appellate Body recommendations...” (emphasis added))

Comment 2: Calculation of the“ All Others’ Rate

ABCC argues that in the Department’ s preliminary determination it included Norte Pescal s margin of
67.80 percent in the caculation of the “dl others’ rate, which is gpplicable to the 20 or more ABCC
members exporting to the United States, even though Norte Pesca s margin was attributable to the use
of adverse facts available for certain cost data.

ABCC continues that this use of adverse facts available was based on Norte Pesca s refusd to provide
information requested by the Department in the initid aswell asin a supplemental questionnaire.

ABCC argues that normaly such arefusal would result in afinding by the Department that the
respondent failed to cooperate to the best of its ability, thus warranting the calculation of Norte Pescal's
rate entirely on the basis of adverse facts available. According to ABCC, had the Department based
Norte Pesca's preliminary dumping margin entirely on adverse facts available, Norte Pesca srate
would not have been included in the weighted-average ca culation used to establish the “dl others’ rate
that is applied to the numerous non-investigated companies. ABCC asserts that, had Norte Pesca's
rate been excluded, the “al others’ rate would have been in the 10-12 percent range, as opposed to
the current rate of 23.66 percent. Therefore, ABCC maintains that the wrongful inclusion of Norte
Pescain cdculating the “dl others’ rate made a significant and prgjudicid difference to the 20 or more
non-investigated exporters. ABCC aso notesthat in the 1991 WTO Appellate Body decision in
United States Antidumping Measures on Certain Hot Rolled Sted Products from Japan,
WT/DS184/ABIR (duly 24, 2001) (para. 129), the WTO held that the methodology used by the
Department in the preliminary determination with respect to the gpproximately 20 non-investigated
companies violated Articles 6.10 and 9.4 of the WTO Antidumping Agreement on Implementation of
Articdle VI of GATT (April 15, 1994), reprinted in H.R. Doc. No. 103-316, Val. | a 1455 (1994).

ABCC points out that these companies have no ability or standing at the Department to andiorate a
gtuation not of their own making. Moreover, many of the exporters are rdatively smdl businesses, and
cannot afford to post cash deposits equd to over 20 percent of the vaue of their shipmentsto the
United States before the outcome of the first review.

ABCC further states that following the preiminary determination, Norte Pesca withdrew from further
participation in thisinvestigation. Therefore, ABCC contends that it can no longer be denied that Norte
Pesca has failed to cooperate to the best of its ability and that the Department is compelled to apply an
adverse facts available margin to Norte Pesca. Asaresult, ABCC submits that, under section
735(c)(5) of the Tariff Act of 1930, as amended (the Act), the Department must calculate the “dl
others’ rate without reference to Norte Pesca srate.

The petitioners did not comment on thisissue.



The Department’ s Position

As discussed below in the “ Company-Specific Issues’ section, for purposes of the find determination,
we calculated Norte Pesca’ s dumping margin based on total adverse facts available under section
776(b) of the Act. Therefore, pursuant to section 735(c)(5)(A) of the Act, and in accordance with
Department practice (see e.g., Notice of Amended Final Determination of Sdles at Less Than Fair
Vaue: 1QF Red Raspberries from Chile, 67 FR 40270 (June 12, 2002)), we have not included Norte
Pesca s dumping margin in the cdculation of the All Othersrate.

. Company-Specific |ssues

CIDA
Comment 3: Billing Adjustments

CIDA claims that the Department should make an upward adjustment to gross unit prices to account
for an amount of money that CIDA is currently attempting to collect from its U.S. customer. This
amount reflects revenue associated with freight expenses that were adlegedly inappropriately deducted
from the price negotiated with the customer for some of the reported U.S. sales. We disdlowed this
billing adjustment for the preliminary determination because it did not gppear that CIDA had actudly
received the revenue this adjustment represents. See Memorandum to Irene Darzenta Tzafolias from
Rebecca Trainor, Re: Cdculation Memorandum for the Preliminary Determination for CIDA, dated
July 18, 2004.

CIDA dates that the agreement between it and its customer called for the customer to pay a set amount
for ocean freight and then deduct the freight charge from the price of the shrimp it purchased from
CIDA during the POI. CIDA arguesthat it isrightfully due the money in dispute because the customer
overgtated the amount for freight that it was entitled to withhold. A suit was brought againgt the U.S.
customer when CIDA found out that the customer was paying less than the assumed freight under the
agreement, was pocketing the difference, and refusing to reimburse CIDA for the freight amount that
CIDA overpad.

CIDA arguesthat the reason the Department preliminarily denied the billing adjustment—because CIDA
had not actually received the funds in questionHs belied by the sdes verification report, in which the
Department states that CIDA doesin fact have in hand the revenue that this adjustment represents.
See Memorandum For The File Re: Sdles Veification in Natd, Brazil of Centra de Indudtridizacao e
Digribuicao de Alimentos Ltda. (CIDA) in the Antidumping Duty Investigation of Certain Frozen and
Canned Warmwater Shrimp from Brazil, dated October 19, 2004 (CIDA Sdes Verification Report) at
page 10. Furthermore, CIDA believesit islikdy to prevall inits dispute in the Brazilian court.
Therefore, CIDA argues, it should be alowed this freight-related billing adjustment, and its U.S. gross
unit prices should be adjusted accordingly.
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The petitioners argue that the adjustment claimed by CIDA stems from a contract dispute with its
customer that is yet unresolved. Furthermore, the payment which the Department describesin the
CIDA Sdes Veification Report was made after the end of the POI, and cannot be tied to the disputed
amount CIDA clamsto be owed by its customer for sales made during the POI. Therefore, the
petitioners claim, there is no evidence showing that CIDA has redized the payment of the disputed
funds. Rather, such a payment appears to be an advance payment for a future shipment of shrimp.

The Department’ s Position:

CIDA iscurrently holding an amount of money in escrow as reimbursement for what it clams are
overstated freight charges incurred during the POI (see CIDA Sdes Veification Report at 10.)
Although CIDA bdievesthat it will ultimately be alowed to keep this money, the fact remains that the
money is not a the company’ s disposal, and therefore the basis for the requested billing adjustment is
only theoretical. Therefore, we have not alowed the hilling adjustment for purposes of the find margin
cdculations.

Comment 4: Insurance Payments as an Offset to G& A Expenses

Inits caculation of G& A expenses, CIDA included an offset for insurance payments received during
the POI that were directly related to sales made prior to the POI. CIDA clamsthat the payment
reduced the G& A expenses during the POI by an amount equad to the payment. Furthermore, CIDA
clamsthat the payment is operationa income since it related to an accident that occurred during the
exportation of the subject merchandise. Findly, CIDA argues, because of the accident and the
resultant loss of shrimp, it had to incur the cost of producing the product twice immediately prior to the
POI, which affected costs during the POI.

The petitioners argue that the Department should rgject CIDA’ sinsurance claim, asit relatesto asde
made previous to the POI and to fisca year 2003. In support of its position, the petitioners cite
Comment 6 of the Issues and Decision Memorandum regarding Fina Determination of Less- Than-
Fair-Vaue Investigation: Certain Cold-Rolled Carbon Steel Fat Products from Turkey, 67 FR 62126
(October 3, 2002) (Cold-Rolled Stedl from Turkey), which noted that the reversal of certain expenses
could not count as offsetsto G& A because they related to prior fiscd years or non-G&A items.
Moreover, the petitioners state, the Department’ s practice regarding insurance payments and proceeds
which can betied to particular sdlesisto treat such payments as saes-specific adjustments (see Find
Results of Antidumping Duty Adminigrative Review: Stainless Sted Sheat and Strip in Coils from Italy,
68 FR 6719 (February 10, 2003) (Sheet and Strip from Itdy) rather than as a G& A-related
adjustment).

CIDA countersthat the reversals at issue in Cold-Rolled Steel from Turkey appear to have been book
entries rather than receipts of actud money, asisthe case for CIDA. Moreover, Sheet and Strip from
Italy demondtrates that an occurrence outside the POI can il affect how items are trested within the
POI. CIDA arguesthat, since thereis no sdle to adjust for the insurance proceeds, the income must be
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treated as an offset to G&A. CIDA concludes that not to offset G& A costs for money actualy
received and booked during the POl would be improper since the income was clearly adminigtrative in
nature.

The Department’ s Podition:

We have disdlowed CIDA’s claimed offset to G& A for the insurance payments at issue because they
represent saes-related revenue rather than a G& A item. We normdly treat insurance payments such
asthese, that can be directly tied to particular saes, as sdes-related revenues. See Sheet and Strip
from Itdy at 6721 and Comment 1 of the accompanying Issues and Decison Memorandum. Because
the revenue at issue is sales-reated, it is not appropriate to useit to offset G&A. Furthermore, CIDA’s
reliance on Sheet and Strip from Italy ismisplaced. In that case, insurance revenue received outsde the
POI could betied to specific sdles made during the POI. In this case, the sales associated with the
insurance payments at issue were made before the POI. The Department does not make adjustments
for sales-pecific revenue received during the POI that relates to non-POI sales. Therefore, because,
the revenueis ingpplicable to the sales examined in this investigation, we have disregarded it for the find
determination.

Comment 5: Collapsing CIDA with its Affiliated Processor

CIDA and its affiliated processing company, Produmar, are businesses owned and operated by
members of the same family. A brother and sster jointly own CIDA, while ther parents are the
principa owners of Produmar. In the preliminary determination, consistent with 19 C.F.R. 351.401(h),
we determined that Produmar was a toller rather than a manufacturer or producer, because it neither
acquired ownership nor controlled the sae of the subject merchandise. See Prdiminary Determination
at 47087. Therefore, rather than collgpsing these two entities and using Produmar’ s costs in our COP
and congtructed value (CV) caculations, we gpplied the “mgor input” rule, and used the transfer price
for Produmar’ s processing services. In the preliminary determination, we stated that given the nature of
the affiliation between the entities at issue, we recognize that a related issue could arise as to whether
there is a potential for manipulation of price or production and, if so, whether the two entities should
receive the same dumping rate. Based on this recognition, we solicited comments from the parties for
condderaion in the find determination. CIDA submitted comments in favor of collgpsing, while the
petitioner was slent on the matter.

CIDA contends thet for the preliminary determination, the Department erroneoudy applied the “magjor
input” rule and included in the COP cdculation the transfer price paid by CIDA for processing services
obtained from its affiliate, Produmar. CIDA arguesthat for the find determination, the Department
should include the cost incurred by Produmar in providing these services ingtead of the transfer pricein
the COP and CV calculations, because during the POI these two companies operated asasingle
entity. CIDA dates that during the POI, it obtained processing services from Produmar because it
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does not own a plant to process raw shrimp into frozen shrimp (i.e., the subject merchandise). In
support of its claim that these two companies operate as a single entity, CIDA maintains that: (1) these
two companies share the same building and adminigrative space; (2) Produmar has no adminigrative
gaff and uses the adminigrative saff of CIDA; (3) CIDA’s employees maintain Produmar’ s books and
records; (4) Produmar’s production workers take orders from one of CIDA’s owners, and (5) the
other CIDA owner operates and manages Produmar through a power of attorney executed by
Produmar’s principal owner. Further, during the POI, Produmar processed shrimp only for CIDA, and
CIDA exported shrimp by usng Produmar’ s export sanitary certificate. CIDA reiterates thet dl the
above facts demondtrate that these two companies operate as one company, managed by the same
individuds, and therefore, should be collapsed in this proceeding.

CIDA points out that for the preliminary determination, the Department determined that Produmar was
not a manufacturer or producer because it did not acquire ownership and did not control the sae of the
subject merchandise, and therefore, applied the “major input” rule. According to CIDA, this reasoning
is gppropriate provided the two affiliated companies operate independently of each other. In this
ingtance, CIDA and Produmar operate as a Sngle entity and not independently of each of other.
CIDA’ s management runs the day-to-day activities of Produmar. Thus, Produmar, or the individuas
operating Produmar, do acquire ownership and do control the sales of the subject merchandise.

With respect to the “mgor input” rule, CIDA gates that the Department has discretion in gpplying it
because the statute and the Department’ s regulations provide that the Department may determine the
vaue of the mgor input using information other than the reported codsif the Department has
reasonable grounds to believe or suspect that an amount represented as the value of such input is less
than the COP of such input. In support of this statement, CIDA cites section 773(f)(3) of the Act and
19 C.F.R. 351.407(b). CIDA assertsthat the Department should utilize its discretion and not invoke
the “mgjor input” rule because there is no information on the record to suggest that the costs reported
areincorrect. Moreover, CIDA clamsthat the value of services obtained by CIDA from Produmar is
not a“major input” because the percentage of CIDA’ stotal manufacturing cost that represents the
vaue of services obtained from Produmar is lower than the percentage calculated by the Department
for the prdliminary determination.

Findly, CIDA contends thet if the Department continues to disallow collapsing of these two companies
and includes the trandfer price paid to Produmar in the COP calculation, the Department should
eliminate the double counting of Produmar’s G&A, interest, tax, and packing labor expenses from the
COP cdculation. According to CIDA, the transfer price covers Produmar’ s manufacturing costs
including packing labor, aswell as Produmar’s G& A, interest, and tax expenses.

Department’ s Position:

We agree with the respondent that the Department should collgpse CIDA and Produmar.
Sections 771(33)(F) and (G) of the Act provide that two or more persons directly or indirectly
controlling, controlled by, or under common control with, any person, are affiliated, and any person
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who controls any other person and such other person are affiliated, repectively. The Act goes on to
date that a person shall be considered to control another person if that person islegdly or operationaly
in apogition to exercise restraint or direction over the other person. Evidence of actua control is not
required; it isthe ability to control that isat issue. See Antidumping Duties, Countervailing Duties, Final
Rule, 62 FR 27296, 27297-27298 (May 19, 1997). Moreover, the Department may consider control
to arise from the potentia for manipulation of price and production. See Certain Welded Carbon
Standard Stedl Pipe and Tubes From India; Final Results of New Shippers Antidumping Duty
Adminigréive Review, 62 FR 47632, 47638 (September 10, 1997).

CIDA isalimited partnership company owned by two individuas, Rayana Francaand Arimar Franca
Filho, sster and brother. Produmar is aclosaly held corporation and owned by severa individuas.

Mr. Arimar Franca, who is the father of Rayana Franca and Arimar Franca Filho, isthe principa owner
of Produmar. Mr. Arimar Franca has delegated dl his responsibilities to Rayana Franca through a
power of attorney. Arimar Franca Filho is aso the director of Produmar. The business cards of
Rayana Franca.and Arimar Franca Filho show that they represent both companies, CIDA and
Produmar.

Further, Arimar Franca Filho, who isin charge of CIDA’s purchases, saes, and logidtics, isaso
responsible for Produmar’ s production of raw shrimp into frozen shrimp. He draws the production
schedules and manages the plant employees of Produmar. The production workers of Produmar are
under the direction of Arimar Franca Filho. Rayana Franca, who isin charge of CIDA’ s finances and
operations including accounts, hilling, and invoicing, aso runs the day-to-day activities of Produmar.
CIDA and Produmar are able to share sales information and are involved in production and pricing
decisions because the same individuas who manage CIDA'’ s operations, dso manage Produmar’s
operations.

In addition, CIDA and Produmar share the same building and the same mailing address. One portion
of the building houses CIDA’s sdes and adminigtrative offices, while the other portion houses
Produmar’ s production facility. They aso share the same telephone and fax numbers. Produmar has
no adminigrative gaff. The gaff of CIDA conduct the adminigrative functions of Produmar, and dso
maintain Produmar’ s books and records. During the POI, CIDA obtained dl of its processing services
from Produmar, and Produmar provided processing services only to CIDA. CIDA did not obtain
processing services from any other processor and Produmar did not perform processing services for
any other sdler. Also, for the purposes of exporting frozen shrimp, CIDA utilizes Produmar’ s sanitary
certificate.

Based on the evidence on the record, the Department determines that CIDA, through its owners, has
the ability to control Produmar and that the two entities are ffiliated, as defined in sections 771(33)(F)
and(G) of the Act and 19 C.F.R. 351.102(b). Pursuant to 19 C.F.R. 351.401(f), the Department will
treat two or more affiliated producers as a single entity if those producers have 1) production facilities
for amilar or identica products that would not require subgtantid retooling of either facility in order to
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restructure manufacturing priorities, and 2) the Department concludes that there is a Sgnificant potentia
for the manipulation of price or production, as evidenced by the following, non-exhaugtive list of factors.
a) thelevel of common ownership, b) the extent to which manageria employees or board members of
one firm st on the board of directors of an affiliated firm; and c) whether the firm's operations are
intertwined such as through the sharing of sales information, involvement in production and pricing
decisons, the sharing of facilities or employees, or significant transactions between the &ffiliated
producers. See Natice of Final Determination of Sdes at Less Than Fair Vdue Stainless Sted Wire
Rod from Sweden, 63 FR 40449, 40452-53 (July 29, 1998).

The Department has long recognized that it is appropriate to treat certain groups of companiesasa
sngle entity, and to determine a single weighted-average margin for that entity, in order to determine
margins accuratdy and to prevent manipulation that would undermine the effectiveness of the
antidumping law. The Department “collapsed” entities prior to the promulgation of 19 C.F.R.
351.401(f). In Queen’'s Flowers, the CIT uphed the Department’ s practice of collgpsing two entities
that were sufficiently related to present the possibility of price manipulation. Queen’'s Flowers de Colon
v. United States, 981 F. Supp 617, 628 (CIT 1997). More recently the CIT found that collapsing
exporters, rather than producers, is condgstent with a "reasonable interpretation of the antidumping duty
Statute." See Hontex Enterprises Inc. d/b/a L ouisana Packing Company v. United States of America,
248 F. Supp. 2d. 1323 (CIT 2003) (Hontex). The court went on to note that “to the extent that
Commerce has followed its market economy collgpsing regulations the NME exporter collapsing
methodology is necessarily permissble” Hontex, 248 F. Supp. 2d at 1342.

While 19 C.F.R. 351.401(f) applies only to producers, the Department has found it to be ingtructive in
determining whether non-producers should be collgpsed and used the criteria outlined in the regulation
initsandyss. See Freshwater Crawfish Tail Mesat From the People's Republic of China: Final Results
of Adminigirative Antidumping Duty and New Shipper Reviews, and Final Rescisson of New Shipper
Review, 65 FR 20948 (Apr. 19, 2000) and accompanying Issues and Decison Memorandum at
Section C (the adminigtrative determination under review in Hontex); and Honey from Argentina Find
Reaults of Antidumping Duty Adminidrative Review, 69 FR 30283 (May 27, 2004) (collapsing of
dfiliated resdlers); and Certain Preserved Mushrooms from the People’ s Republic of China: Find
Results of the Sixth Antidumping Duty New Shipper Review and Final Results and Partial Rescisson of
the Fourth Antidumping Duty Adminidrative Review, 69 FR 54635 (September 9, 2004) (where the
Department collapsed producers and their exporters).

Accordingly, we have looked to the criteria articulated in section 351.401(f)(2) in determining whether
to treet these affiliates asasingle entity. Regarding section 351.410(f)(2)(ii), as discussed above, the
management of Produmar islargely controlled by the two individuas who own and manage CIDA.
Section 351.401(f)(2)(iii) of the Department’ s regulations specificaly calls on the Department to
examine whether “operations are intertwined, such as through the sharing of sdesinformation,
involvement in production and pricing decisons, the sharing of facilities or employees, or Sgnificant
transactions between the affiliated { parties}.” In addition, because Produmar has a fully functioning
facility for producing the subject merchandise, which islocated on the same premisesasand is



-15-

controlled by CIDA, therole of producer and sdller could easily switch from CIDA to Produmar
without subgtantia retooling at either company. As such, we consder there to be sgnificant potentia
for manipulation of price and production between CIDA and Produmar and have treated them as a
sangle entity for the find determination.

Because we determined to treet CIDA and Produmar as a sngle entity, the “magjor input” rule, and the
G&A, interest, tax, and packing labor expense arguments are moot. Specifically, it isthe Department’s
practice not to apply the “transactions disregarded” or the “magjor input” rules in accordance with
section 773(f)(2) and (3) of the Act to transfers when we treat affiliates as asingle entity. See Notice
of Find Results of Antidumping Duty Adminidrative Review: Certain Padta from Itdy, 64 FR 6615,
6624 (February 10, 1999) and Notice of Find Results of Antidumping Duty Adminidrative Review:
Certain Sted Concrete Reinforcing Bars from Turkey, 69 FR 64731 (November 8, 2004), and
accompanying Issues and Decison Memorandum at Comment 16. See also AK Sted Corporation v.
United States, 34 F. Supp. 2d, 756 (CIT 1998), aff’d in part, rev’d in part, 99-1296, (Federa
Circuit), 2000 U.S. App. LEXIS 2670, February 23, 2000 (where the Court upheld the Department's
determination not to apply section 773(f)(2) and (3) of the Act to transactions within asingle entity).
Therefore, for the find determination, we have used the actud cogts including the G& A, intered,, tax,
and packing labor expenses incurred by Produmar in vauing the processing services provided to
CIDA.

Comment 6: Cost Allocation Methodology

The petitioners contend that, for cost reporting purposes, CIDA adopted an unreasonable cost
alocation methodology for its raw shrimp, and variable and fixed manufacturing overhead costs.
According to the petitioners, CIDA dlocated the tota raw shrimp cost to specific products based on
the relative weight of the head-on shrimp required to produce the specific products. This methodology
implies that the purchase price of head-on raw shrimp is proportionately related to the size of the raw
shrimp on a per-kilogram bass. Moreover, CIDA dlocated variable and fixed manufacturing overhead
costs based on the relative dlocated cost of the raw shrimp. The petitioners maintain that this alocation
methodology is not supported by any evidence on the record and substantialy distorts the respondent’s
reported product-specific manufacturing costs. The petitioners clam that CIDA has repeatedly
informed the Department that the company is neither concerned with the relative weight of the raw
shrimp input nor with the recording of count-gze-specific raw shrimp cogts in its accounting system.
The petitioners argue that for the fina determination, the Department should revise CIDA’ s reported
raw shrimp, and variable and fixed manufacturing overhead cogts to reflect the manner in which these
costs are recorded in CIDA’s normal books and records, as one average per-unit cost.

The petitioners maintain that even though CIDA pays different prices for different szes of raw shrimp,
CIDA does not find it necessary to track count-size-specific raw shrimp costsin its norma books and
records. For thisreason, CIDA had to adopt an alocation methodology to differentiate and report
count-size-specific raw shrimp costs. According to the petitioners, prior to using this weight-based
alocation methodology, CIDA adopted two other methodologies. One based on Urner Barry gauge
differences and the other based on CIDA’s own export performance by count size.



-16-

Further, the petitioners contend that the Department should not use the Urner Barry alocation factors
because Urner Barry prices are limited to the U.S. prices of frozen shrimp, include imports from South
and Centra America, include frozen shrimp which has been processed from both farm-raised and wild-
caught fresh shrimp, are wholesale prices, and include prices from countries that are accused of
dumping in the United States. The petitioners claim that there is dso no reason for the Department to
believe that the Brazilian prices for head-on raw shrimp used as an input in the production of the subject
merchandise would be meaningfully corrdated to the prices for export of frozen headless shrimp to the
United States. The petitioners point out that CIDA has not provided any evidence to support its clam
that manufacturing overhead costs vary proportionately to the size of shrimp on a per-kilogram basis.

According to the petitioners, section 776(a)(2) of the Act instructs that the Department shal use facts
otherwise available where: (1) the necessary information is not available on the record; (2) an
interested party withholds requested information; (3) an interested party fails to provide such
information by the deadlines for submission of the information in the form and manner requested; (4) an
interested party significantly impedes a proceeding; or (5) an interested party provides information that
cannot be verified. The petitioners advocate that in this case, the Department should apply facts
otherwise available to alocate CIDA’ s shrimp and manufacturing overhead costs because CIDA’s
weight-based cost dlocation methodology cannot be verified. CIDA was unable to provide documents
(eq., invoices, purchase orders, trade publications, etc.) in support of this methodology. In addition,
CIDA hasfailed to report raw shrimp costs on a count-size-specific basisin a manner that reconciles
with the company’ s books and records. Moreover, there is no evidence on the record that the variable
and fixed manufacturing overhead costs vary in proportion to the allocated raw shrimp costs. The
petitioners clam that it does not require a measurably greater amount of energy to freeze a pound of
large shrimp than it would to freeze a pound of smal shrimp. Further, the petitioners Sate that CIDA
itself clams that the variable and fixed manufacturing overhead costs do not change with the size of the
shrimp. In support of this satement, petitionersrefer to CIDA’ s first supplementd section D
questionnaire response of July 21, 2004, at page 9.

CIDA contends that the methodology employed by CIDA to dlocate raw shrimp and manufacturing
overhead cogtsis reasonable and should be used for the final determination. CIDA maintains that it had
to resort to an alocation methodology because it does not keep records regarding the various sizes of
raw shrimp purchased or the price paid per count size. CIDA dates that prior to developing this
weight-based alocation methodology, it had reported costs based on two other methodologies: one
based on Urner Barry gauge differences and the other based on CIDA’s own export performance by
count Sze. See pages 8 through 10, and the cost database submitted in attachment 10 of the June 28,
2004, section D questionnaire response submitted by CIDA. According to CIDA, these two other
methodol ogies were based on the differences in selling prices of the finished products, and not on cost
differences reating to raw shrimp inputs. CIDA asserts that the welght-based alocation methodology
is the best among dl the three methodol ogies and most accurately represents the cost per count size of
raw shrimp. According to CIDA, the weight-based dlocation methodology contains fewer flaws than
the other two methodologies, it is not influenced by unrdated data such as the price of finished frozen
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shrimp, it relieson CIDA’ stotd cost of purchased shrimp, and it takes into account the yield loss and
the count Szes sold. The weight-based methodology uses a rationd gpproach; in the absence of any
data showing otherwise, costs will vary proportionately with count sizes. Further, CIDA points out that
the Urner Barry prices do vary proportionately with count sizes.

According to CIDA, the Department agrees that the price paid for the purchase of raw shrimp
increases as the count size of shrimp increases. See Memorandum from Shelkh M. Hannan and Mark
J. Todd, Senior Accountants, to Neal M. Halper, Director, Office of Accounting, Re: Verification
Report on the Cost of Production and Constructed Vaue Data Submitted by Central de
Indugtridlizacao e Didribuicao de Alimentos Ltda.,, dated October 19, 2004 (CIDA Cog Verification
Report), a page 2. Theissue iswhether the increase is directly proportionate to the relative per-unit
weight of the shrimp. CIDA reiterates that the purchase price of shrimp is directly proportionate to the
weight of the shrimp when the totality of purchases over ayear are consdered. While the differencesin
cost per sze may vary dightly from invoice to invoice, over afull year these variations will baance out.
CIDA further maintains that the variable manufacturing overhead costs congst mainly of energy and
freezing cogts, and larger shrimp take more time to freeze than smdler shrimp. Moreover, the fixed
manufacturing overhead is the same irrespective of head status, and both head-on and headless shrimp
pass through the same classfying equipment.

Further, CIDA clamsthat the use of a single per-unit average raw shrimp cost for al frozen shrimp
regardless of head status or count Size as suggested by the petitioners, is contrary to the Department’s
requirement that the respondent differentiate costs for the different product characteritics of the
merchandise under consideration. In support of this clam, CIDA cites Natice of Preliminary Results of
Antidumping Duty Adminidirative Review: Stainless Sheet and Strip from Republic of Korea, 66 FR
41530 (August 8, 2001), where the Department found that the reported product-specific costs were
unusable because the respondent was unable to capture the discrete costs for dl the unique product
characteristics. The Department then applied facts available and further warned the respondent that in
future reviews it risked the gpplication of adverse facts available in the event that it failed to report cost
datathat is dlocated sufficiently to unique control numbersin amanner that isverifiadble. CIDA
maintains that in this case it has provided the product-specific costs that differentiate the raw shrimp
count sizes by dlocating the tota raw shrimp cost in amanner that is reasonable and based on CIDA’s
own data. CIDA refutes the petitioners clam that CIDA does not keep track of raw material costs on
acount-size- pecific basisin its normal books and records by stating that CIDA initidly tracks the
purchase prices it pays for the different count sizes of raw shrimp, but subsequently destroys the
documents that record the count-size-specific raw shrimp costs. CIDA claims that after the processing
of raw shrimp, it does not continue to maintain the count-size-specific raw shrimp costs because the
company does not need to know the costs by count sizes. Findly, with respect to variable
manufacturing overhead costs, CIDA asserts that larger shrimp take more time to freeze because of
surface area, and therefore, consume more energy and freezing costs.

The Department’ s Podition:
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The Department has used the cost database that alocated raw shrimp costs using Urner Barry prices.
In accordance with section 773(f)(1)(A) of the Act, the Department normally relies on datafrom a
respondent’ s books and records where those records are prepared in accordance with the home
country’ s generdly accepted accounting principles (GAAP), and where they reasonably reflect the
costs of producing the merchandise. In theingtant case, CIDA does not maintain count-size-specific
shrimp cost records. Thus, in an attempt to try to comply with the Department’ s requests to
differentiate costs by count size, CIDA used a weight-based methodology to report product-specific
costs.

The weight-based methodol ogy, adopted by CIDA to dlocate tota raw shrimp costs to specific
products, implies that the purchase price of head-on raw shrimp on a per-kilogram basisis proportiona
to the size of the raw shrimp (i.e., when the size doubles, the purchase price doubles). However,
CIDA was unable to provide evidence to support thisimplication. In its norma course of business,
CIDA purchases different count sizes of head-on raw shrimp at different prices for each sze.
However, after the raw shrimp is processed, the documents showing the count sizes and respective
prices are destroyed. Assuch, CIDA was unable to provide the purchase documents or any other
information to support the reasonableness of its claim that the increase in raw shrimp pricesis directly
proportiona to the count sSize of the shrimp. The only information related to raw shrimp costs that
CIDA could subgtantiate and the Department could verify was the total head-on raw shrimp cost and
the associated total purchase quantity for the POI. CIDA provided no documentation to support the
accuracy of its reported weight-based size-specific shrimp cost alocation methodology. In fact, what
CIDA provided were mere conjectures. Based on our review of the other participating respondent’s
datain this case and publicly avalable information (i.e., Urner Barry), it appears that the per-unit price
increase for shrimp of various Szesis not directly proportiond to the count size of the shrimp.

Pursuant to section 776(a)(1) of the Act, when necessary information is not available on the record, the
Department must rely on the facts otherwise available. When arespondent’ s submitted costs do not
reasonably reflect the cogts of producing the merchandise due to limitations in the respondent’ s records,
kept in the ordinary course of business and where the respondent has made every attempt to comply
with dl the Department’ s requests for information, the Department’ s practice is to gpply facts available
in determining the product-specific cost of producing the merchandise. See Notice of Fina
Determination of Sdles at Less Than Fair Vaue: Certain Durum Whest and Hard Red Spring Whest
from Canada, 68 FR 52741 (September 5, 2003), and accompanying Issues and Decision
Memorandum at Comment 20, and Natice of final Results of Antidumping duty Adminigrative Review:
Honey from Argentina, 69 FR 30283 (May 27, 2004), and accompanying Issues and Decision
Memorandum at Comment 1. In this case, as noted above, CIDA does not maintain product-specific
costsin its norma books and records and adopted, for reporting purposes, a weight-based alocation
methodology. However, we determined based on record evidence that a weight-based alocation
methodology is not appropriate. Although we have rejected its weight-based dlocation methodol ogy,
CIDA made every attempt to comply with al of the Department’ s requests to alocate costson a
reasonable basis. Therefore, pursuant to section 776(a)(1) of the Act, we deem it appropriate to resort
to facts otherwise available on the record to obtain product-specific costs. Asfacts available, we
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determined that an dlocation of raw shrimp prices based on relative size-specific Urner Barry prices
reasonably captures the product-specific cost differences for each count size. Therefore, for the find
determination, we used the cost database that CIDA submitted using Urner Barry pricesto alocate
raw shrimp costs for purposes of the calculation of COP and CV.

Urner Barry isa publisher of pricing and other market information for the poultry, egg, mest, seafood,
and related segments of the food industry. On aregular basis, Urner Barry publishes shrimp prices by
count Sizesthat are exported by different countries and sold in the United States. The Urner Barry
information used by CIDA to develop the reported count-size-specific raw shrimp costsis. (1) publicly
avaladle (2) widdy used in the indugtry; (3) contemporaneous with the POI; (4) for white shrimp from
Centra and South America; and (5) an objective source as it was not provided or developed by any
party to the proceeding, or for purposes of this proceeding. With respect to the concerns raised by
both CIDA and the petitioners about Urner Barry prices, we recognize that the Urner Barry information
is not perfectly comparable to the input shrimp used in the production of subject merchandise, because
Urner Barry prices are for frozen, shell-on shrimp which have undergone a certain measure of
processing. However, snce the necessary information is not avallable on the record in selecting from
the facts otherwise available, the Department determined that the five benefits listed above and the god
of improving overal accuracy by cdculating reasonable count-gze-specific raw shrimp costs outweigh
the respondents’ and the petitioners concerns. Moreover, the Urner Barry information is widdly used
by the sdllers of the subject merchandise to anticipate the prices they will receive, and accordingly, it is
reasonable to assume that they negotiate the purchase price of the raw shrimp with their suppliers based
on the relaive size-specific prices for the finished product. 1n addition, the raw shrimp cost congtitutes
adggnificant portion of the subject merchandise cost, and to alarge extent, depends on the sale price of
the subject merchandise. Use of the Urner Barry pricesto caculate the raw shrimp costs by count
gzesin this caseis consstent with the Department’ s decision to use this deta for raw shrimp surrogate
vauation purposes in the companion investigations of frozen and canned warmwater shrimp from the
Socidist Republic of Vietnam and the People's Republic of China See Natice of Find Determination
of Sdesat Less Than Fair Vaue: Certain Frozen and Canned Warmwater Shrimp from the Socidist
Republic of Vietnam, 69 FR 71005 (December 8, 2004), and accompanying Issues and Decision
Memorandum at Comment 1, and Notice of Fina Determination of Sales at Less Than Fair Vaue:
Certain Frozen and Canned Warmwater Shrimp from the People' s Republic of China, 69 FR 70997
(December 8, 2004), and accompanying Issues and Decison Memorandum at Comment 1.

We disagree with the petitioners that the Department should use a Single per-unit average raw shrimp
cost for dl frozen shrimp produced by CIDA, regardless of head status or count size, adjusting only for
yidd factors associated with different products. Based on our knowledge of shrimp purchase costsin
Brazil, the purchase cost of shrimp increases with count size and affects the variable manufacturing
costs of the subject merchandise. Therefore, for the find determination, the product-specific COP and
CV used for the dumping analysis must differentiate the raw shrimp costs by count size. In our initid
section D questionnaire, we requested that CIDA provide product-specific costs taking into account
count size, one of the physica characteristics identified in sections B and C of our questionnaire.
Moreover, section 773(a)(6)(C)(ii) of the Act directs the Department to make an adjustment to NV to
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account for differencesin the physica characterigtics of the merchandise where smilar products are
compared. In addition, 19 C.F.R. 351.411(b) directs usto consider differencesin variable costs
associated with the physicdl differencesin the merchandise. As such, the Department requires that a
respondent differentiate cogts for the unique physical characteristics associated with the products. The
Department's questionnaire specifies that the respondent’s submitted costs must account for POl cost
differences for each of the physical characteristicsidentified i the section B and C questionnaires.

In this proceeding the Department relies on facts available, pursuant to section 776(a)(1) of the Act,
because CIDA did not maintain count-size-specific purchase records for use in this investigation.
However, the Department’ s preference is to use the actua count-size-specific costs paid by CIDA to
its shrimp suppliers. CIDA has acknowledged that it initialy tracks the purchase pricesit pays for the
different count sizes of raw shrimp, but after the processing of raw shrimp the documents that record
the count-size raw shrimp costs are destroyed. See CIDA’srebuttal brief of November 12, 2004, at
pages4 and 5. AsCIDA isableto track count-size-specific costs, the Department expects that in any
future adminigrative review, CIDA will act to the best of its ability by maintaining the necessary
information in its books and records to dlocate raw shrimp costs by count size.

With respect to the variable and fixed manufacturing overhead costs, we agree with the petitioners that
production quantity should be used to alocate these costs to specific products. In its normal books and
records, CIDA does not dlocate variable and fixed manufacturing overhead costs to specific products.
For submission purposes, CIDA dlocated these costs to specific products in proportion to the
alocated raw shrimp costs. We have determined that raw shrimp costs are not the appropriate
dlocation base. The variable manufacturing overhead costs mostly consist of freezing and energy costs.
We agree with CIDA that on an individud shrimp basis, it may take more energy to freeze alarger
shrimp than a smdler one. However, because thereis no bassto find that freezing costs per kilogram
are proportiond to shrimp Sze, it is reasonable to assume that it should take the same amount of energy
to freeze one kilogram of shrimp irrespective of count size, provided it is packaged smilarly. CIDA’s
packages only differ with respect to weight. See the cost verification exhibit 10 a page 24.

The fixed manufacturing overhead costs mostly consst of spare parts, repair and maintenance, and
depreciation expenses. Normally, the variable and fixed manufacturing overhead cogts tend to
correlate with the direct labor costs because dl products do not pass through al of the same production
processes. In this case, the head-on, headless, and peded shrimp pass through the same mechanica
processes and use the same equipment. The de-heading and peeling are manua processes. As such,
the direct |abor cost may not be a proper allocation base for these overhead costs. Rather, we
congder total production quantity to be amore appropriate dlocation base. Thisis supported by
CIDA’ s own statement that the variable and fixed manufacturing overhead costs do not change with the
gzes of the shrimp. See CIDA’ sfirst supplementa section D questionnaire response of July 21, 2004,
a page 9. In addition, CIDA recognizesthet it has used the same alocation methodology for raw
shrimp and variable and fixed manufacturing overhead costs. However, the correct dlocation should

be the totd variable and fixed manufacturing overhead costs divided by the total production quantity.
See the methodology adopted to caculate the cost of the shrimp, submitted by CIDA as the attachment
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to the August 11, 2004, questionnaire response. Therefore, for the fina determination, we have used
the production quantity as the alocation base for the variable and fixed manufacturing overhead costs.

Comment 7: Ration and Larva Costs

The petitioners contend that during the POI, CIDA was involved in the purchase and sale of ration and
larva used by shrimp farmers. CIDA discontinued this business in September 2003 because it was
operating a aloss. The petitioners claim that for reporting purposes CIDA has appropriately included
these costs because they are related to the production of frozen shrimp, but has under-reported the
amount of feed and larvaloss. The petitioners advocate thet, for the find determination, the
Department should increase CIDA’ s raw material costs for the correct amount of feed and larvaloss
which isthe total purchase amount less the sales revenue.

CIDA contends that it has reported two shrimp costsin the cost database. SHRIMPL includes the
ration and larva costs, while SHRIMP2 does not include the ration and larva costs. CIDA maintains
that it included ration and larva costs in SHRIMPL1 out of an abundance of caution because it did not
want to be pendized for failing to report ration and larva costs if the Department were to determine at
some point that ration and larva costs must be included in the reported costs. CIDA inggtsthat it has
reported the correct amount (i.e., the net loss of the ration and larva business) but argues that the
Department should not include these costs because they do not relate to the production of frozen
shrimp, but rather a separate line of business.

The Department’ s Podition:

We agree with CIDA, and have not included ration and larva costs in the COP caculation. Prior to
September 2003, in addition to manufacturing frozen shrimp, CIDA was involved in the purchase and
sde of ration and larva used by shrimp farmers. CIDA discontinued the ration and larva operations
because it was running a aloss. However, CIDA continued to manufacture frozen shrimp even after
closing the ration and larva operations. The saes and the associated codts of ration and larva
congtituted a Sgnificant portion of CIDA's revenue and cost, and were recurring in nature. Moreover,
CIDA planned to continue to sdll these items on aregular basis to unaffiliated shrimp farmers, prior to
the closing of these operations. As such, we consider these transactions to be related to aline of
business other than the manufacturing and sale of frozen shrimp. It is the Department's practice to
exclude revenues and costs associated with a separate line of business when caculating the COP of the
subject merchandise. See Natice of Final Results of Antidumping Duty Adminidretive Review: Certain
Preserved Mushrooms from Indonesia, 66 FR 36754 (July 13, 2001) and accompanying Issues and
Decison Memorandum a Comment 8 (Mushrooms from Indonesia), and Notice of Fina Results of
Antidumping Duty Adminidirative Review: Hot-Rolled Hat-Raolled Carbon-Quality Stedl Products from
Japan, 67 FR 2408 (January 17, 2002) and accompanying Issues and Decision Memorandum at
Comment 7 (Hot-Rolled Products from Japan). In Mushrooms from Indonesia, the Department
excluded revenues and associated costs from saes of spawned compost and casing soil made by a
respondent to independent mushroom farmers from the caculation of COP. In Hot-Rolled Products
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from Japan, the Department excluded the profit and loss on saes of purchased supplies and utilities sold
by the respondent from the reported costs. Therefore, for the final determination, we have not included
the revenues and the cogts associated with the sales and purchases of ration and larvain our caculaion
of COP.

Comment 8: Loss on Sale of Fixed Assets

The petitioners contend that during FY 2003, CIDA incurred a net loss on the sdle of a shrimp farm
and other fixed assets. The petitioners advocate that the Department should include the net loss on the
sde of fixed assetsin the respondent’s G& A expense rate calculation because it is the Department’s
practice to normaly include gains and losses from the sde of fixed assets that are routine in nature and
incurred in the ordinary course of business. In support of this pogition, the petitioners cite Notice of
Final Determination of Sales at Less Than Fair Vaue: Certain Cold-Rolled Carbon Stedl Flat Products
from Germany (Sted Flat Products from Germany), 67 FR 62116 (October 3, 2002), and
accompanying Issues and Decison Memorandum a Comment 16. As such the petitioners assert that
inthis case the loss on the sdle of fixed assetsis directly related to the generd operations of the
company, not an extraordinary item, and should be included in the reported G& A expenses.

CIDA contends that during FY 2003 it sold a shrimp farm and some other fixed assets. CIDA
maintains that it properly excluded the loss from the sale of the fixed assets from the reported G& A
expenses because the assets sold were not related to the production of frozen shrimp. CIDA reiterates
that aloss on the sde of fixed assetsis not an operating expense and does not congtitute an actudl
outlay of funds; thelossis extraordinary. In addition, most of the costs for the shrimp farm were
incurred before the POI and were cepitdized. Further, CIDA maintainsthat if the company sold some
assets and made a profit, the Department would not have used the profit as an offset to the COP.

CIDA findsthe petitioners reliance on Stedl Flat Products from Germany misplaced. According to
CIDA, in Sted Hat Products from Germany the loss was routine in nature and incurred in the ordinary
course of business. In contradt, in this case the sde of the shrimp farm was neither routine in nature nor
conducted in the ordinary course of business because the entire farm and not some of the assets of the
farm was sold. Moreover, CIDA does not normaly sell assets.

The Department’ s Podition:

The Department has determined it gppropriate to exclude the loss on the sde of the shrimp farm from
the G& A expenses, and include the net gain or loss on the sde of the remaining fixed assetsin the G& A
expenserate cdculation. CIDA isin the business of producing and sdlling frozen shrimp, not sdling
entire operations or farms. We consder the sale of the shrimp farm to be a separate ongoing business
operation that does not relate to the genera operations of the company. Rather, the sdle of an ongoing
business operation relates to that business operation and not the genera operations of the company asa
whole. See Certain Polyester Staple Fiber From Korea: Find Results of Antidumping Duty
Adminigrative Review and Find Determination To Revoke the Order in Part, 69 FR 61341 (October
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18, 2004), and the accompanying I ssues and Decison Memorandum at Comment 2. When
determining if an activity is related to the generd operations of the company, the Department considers
the nature, the significance, and the rdationship of that activity to the generd operations of the
company. See Notice of Finad Determination of Sdles at L ess Than Fair Vdue: Certain Cut-to-L ength
Carbon-Quality Stedl Plate Products from Korea, 67 FR 73196, 73210 (December 29, 1999).
Conggtent with this approach, we consider the sde of the remaining fixed assets to be routine saes of
meachinery and equipment which are anorma part of ongoing operations for a manufacturing company.
Accordingly, any resulting gains or losses are normally included as part of the G& A expenserate
cdculaion. Conversdly, the sde of afully functioning separate operation or farm is a significant
transaction, both in form and value, and the resulting gain or loss generates non-recurring income or
losses that are not part of a company’s norma business operations and are unrelated to the genera
operations of the company. See Polyethylene Terephthdate Film, Sheet and Strip From Korea: Find
Results of Antidumping Duty Adminidrative Review, 66 FR 57417 (November 15, 2001), and
accompanying Issues and Decison Memorandum at Comment 1. In this case, the shrimp farm did not
ceaseto exist or operate. It continued as it had before the divedtiture; it Smply operated with new
owners. Therefore, this divestiture cannot be consdered an indgnificant or routine transaction. Thus,
for thefina determination, we have not included the loss on the sde of the shrimp farm but have
included the net gain from the sde of the remaining fixed assetsin the G& A expense ratio caculation.

Comment 9: ICMS Taxes

CIDA contends that the full amount of ICM S tax credit should be included as an offset to its reported
tax expenses. CIDA points out, that in accordance with the new Brazilian tax legidation, a company
can offset ICM S tax owed by the company with the clamed ICM S credit, or it can sdll the credit to
another company. According to CIDA, the company needsto record the ICMS credit when it uses or
sdIsthe credit, and for this reason the company recorded a partid amount instead of the full amount in
its books and records. Findly, CIDA maintainsthat if the Department does not include the full amount
because it believes it was not properly recorded, the Department should include the partial recorded
amount as an offset to CIDA’ s reported tax expenses.

The petitioners argue that the Department should not include the full amount or the partia recorded
amount of ICMS credit as an offset to CIDA’ s reported tax expenses. The petitioners maintain that if
these ICM S credits had a monetary value, CIDA should have recorded the full amount in its books of
accounts. In addition, the petitioners contend that there were no ICM S activities during the POI or FY
2003 because the partia recorded amount, as evidenced by the company’strid balances, did not
change during the corresponding periods.

The Department’ s Podition:
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We disagree with CIDA. ICMSisavaue-added sate sdlestax. Manufacturers are dlowed to credit
the ICM S taxes they pay on inputs againgt the taxes they collect on home market sdesin determining
the net amount they are required to remit to the Brazilian government. However, where the amount of
taxes paid on inputs exceeds the taxes collected on domestic sales, no provison under the ICMS
scheme provides for the government to directly remit or refund the taxes paid on inputs to the
manufacturer. Thus, if the ICM S paid on these production inputs exceeds the amount collected from
domestic sales, then the company receives a credit for the difference but no refund. ICMSistypicaly
not charged on export sdles. Therefore, ICMS credit is received from the government for ICMS paid
on inputs used in the production of goods that are exported. A manufacturer may purchase raw
materias or dectricity usng ICMS credits.

In this case, based on record evidence, it does not appear that CIDA received an ICM Stax credit
during the POI or for FY 2003. While CIDA claimsthat it received an ICMStax credit during the
POI, we reviewed CIDA’ s books and records and determined that no tax credit was recorded during
the period in question, nor were any ICM S tax credits refunded to CIDA. Moreover, CIDA did not
use ICMS credit to purchase raw materias or electricity because CIDA has acknowledged that
CIDA/Produmar did not purchase raw materias or eectricity by using tax credits during the POl. See
CIDA’s section D response of July 1, 2004, at pages 11 and 12.

As such, CIDA’s clam that the full amount of the ICMS credit recelved during the POI should be
included as an offsat iswithout merit. CIDA does not pay ICM S taxes on raw shrimp and mini box
inputs, nor did they provide record evidence to substantiate the credits aleged to be earned. See Cost
Verification Report, at pages 19 and 28. In addition, the partid ICM S tax credit amount recorded was
received by CIDA prior to the POI. The balances recorded in CIDA’ s books and records did not
change during the POI or FY 2003. Therefore, for the find determination we have excluded the
clamed ICMS credit from the COP caculation.

Comment 10: Change in Raw Shrimp Inventory

CIDA asserts that in reporting the per-unit costs of frozen shrimp it included the cost of raw shrimp
purchased during the POI. CIDA clamsthat the value of raw shrimp inventory increased from the
beginning of the POI to the end of the POI. CIDA maintains that it should have used the raw shrimp
consumption amount (i.e., beginning inventory plus purchases less ending inventory) instead of the
purchased amount, in the per-unit cost calculation. Therefore, CIDA requests the Department to revise
the reported per-unit cost accordingly.

The petitioners argue that there is no evidence on the record to support CIDA’s claim that its raw
shrimp inventory increased during the POI. The petitioners maintain that the vaues in the company’s
trid balances which CIDA clamsto represent raw shrimp inventory, actudly represent finished goods
inventory. Thisis supported by CIDA’s own statement that prior to FY 2003, CIDA in its normal
books and records did not track the shrimp inventory. In support of this position, the petitioners refer
to page 19 of the Cogt Verification Report.
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The Department’ s Position:

We agree with the petitioners that CIDA was unable to support its claimed raw shrimp inventory
change. At verification, we requested that CIDA provide documentation of its inventory balances.
Company officidsindicated that for apart of the period in question it did not track shrimp inventory.
See Cod Verification Report at page 19. Thus, the accuracy of CIDA’s claimed inventory changein
question, and the products to which it may relate are unknown. We therefore deem it ingppropriate to
adjust CIDA’ s reported raw materia costs for the undocumented inventory change.

Comment 11: Prompt Payment Discounts

CIDA damsthat in cdculating the reported financia expense ratio, it inadvertently included the total
prompt payment discount amount it received during the POI from its raw shrimp suppliers as an offset
to itsinterest expense. CIDA maintains that it should have adjusted the raw shrimp cogts instead of the
interest expenses for the prompt payment discounts. CIDA requests the Department to revise the
reported per-unit raw shrimp costs accordingly.

The petitioners did not comment on thisissue.

The Department’ s Podition:

We disagree with CIDA that the Department should reduce its reported materia costs for what CIDA
clamsisan early payment discount for raw materid purchases. Inits case briefs, CIDA for the first
time clamsthat a portion of itsinterest income relates to early payment discounts on raw shrimp
purchases. Thereis no record evidence supporting thisclam. Accordingly, we have continued to
include the totd interest income as an offset to the financia expense computation and not as a reduction
to raw material codts.

EMPAF
Comment 12: Presumed Credit and I Pl Export Credit Premium Revenues

EMPAF argues that the Department must account for the presumed credit and IPl export credit
premium revenuesin its NV ca culations because the two tax credits received and earned were directly
related to exports, and EMPAF did not earn or receive these credits in connection with home market
sdes. EMPAF submits that the Department should account for these benefits either by preferably
making an upward adjustment to U.S. price or, in the dternative, a downward adjustment to home
market price, pursuant to the circumstance-of-sale (COS) provison. EMPAF further suggeststhat if
the Department does not agree with this adjustment, it should & a minimum make a downward
adjustment to EMPAF s COP to account for the value of the tax credits earned and received during
the POI.



-26-

EMPAF further argues that during the sdes verification, the Department confirmed that EMPAF earned
and received tax credits under both federa government tax credit programs. According to EMPAF,
there is no issue as to the amount of tax credits both earned and received by EMPAF during the PO,
and the fact that the credits earned and received are directly related to EMPAF s exports.

EMPAF beieves tha the Department goes to greeat lengths in its antidumping investigations to ensure
that its margin caculations are based on symmetrical comparisons and will make adjusments (e.q., for
differences in taxation, differences in packing types, differencesin credit cogts, and differencesin leve
of trade) to ensure such symmetry in its caculations, regardless of

the nature of the adjustment. EMPAF dtates that, in addition, the Department makes price adjustments
for any revenues or benefits received by an exporter due to a government program. EMPAF asserts
that in the event that revenues or benefits are subject to a separate finding in a parale countervailing
duty investigation, and such benefits are found to be derived from an export subsidy program, the
Department is required to make an upward adjustment to U.S. price, pursuant to section 772(c)(1) of
the Act. EMPAF argues that the statute clearly embraces a policy that, where a benefit related to
export saes exists, the Department will make an adjustment to its price-to-price caculations for
revenues received from a government program. EMPAF believesthat this policy is correctly applied
even when the program is not subject to a separate countervailing duty investigation.

In support of its pogition, EMPAF cites Huffy v. United States, 632 F. Supp. 50, 55-56 (CIT 1986)
(Huffy), where the Court found that the Department should not refrain from making an adjustment to
price in an antidumping investigation due to a concern that the underlying revenue would be found to be
countervailable. EMPAF aso cites Sawhill Tubular v. United States, 666 F. Supp. 1550, 1557 (1987)
(Sawhill) where the Department defended its decision to make a downward adjustment to NV to
account for benefits received by an Indian respondent specific to its exports. EMPAF aso states that
in the underlying less-than-fair-value determination associated with this court case the Department
regjected the petitioners arguments that the Department should not make a COS adjustment. See
Certain Welded Carbon Stedd Standard Pipe and Tube from India: Final Determination of Salesat Less
Then Fair Vdue, 51 FR 9089, 9091 (March 17, 1986) (Pipe and Tube from India).

EMPAF believes that the Department’ s practice and policy are clear: the Department must rid its
antidumping comparisons of any discrepancy in net revenues received in the two marketsthat is
independent of a decision by the respondent to export the subject merchandise a a price lessthan NV.
Therefore, EMPAF argues that given the direct relationship between the presumed credit program and
the IPI export credit premium and EMPAF s exports, the Department should make an adjustment to its
dumping cdculations to ensure that they account for this revenue specific to export sdes.

EMPAF further argues that in the case of both the presumed credit and the IPI export credit premium,
both of which are directly tied to export sdes, there isaclear incentive to use the credit to increase the
recipient’s share of export markets. However, EMPAF claims that because both subsidies are
received only on export saes, there is no incentive to lower the price of domestic sdles. EMPAF then
reasons that, as a result, unless export prices are properly adjusted, the export subsidy creates the
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gppearance of dumping-related price discrimination up to the full amount of the subsidy. However,
EMPAF contends that thisis not the result of dumping but is the direct result of the export subsdy.
EMPAF argues that if the Department does not adjust for the price effect of the subsidy, it will be
granting relief to the petitioner in adumping investigation for ametter that is properly addressed in the
context of a countervailing duty investigetion. Therefore, to comply with the statutory obligations to
focus only on price discrimination in antidumping proceedings, and the mandate of Article 2.4 of the
WTO Antidumping Agreement, EMPAF maintains that the Department should make either an upward
adjustment to U.S. price, or a downward COS adjustment to NV for the export benefits received
under the two export tax credit programsin effect during the POI.

In the event that the Department is unwilling to make a price-related adjustment for the export benefits,
EMPAF argues that the Department should make a downward adjustment to EMPAF s COP for the
export benefits received during the POI. EMPAF clams that the Department routinely makes
downward adjustments to a respondent’s COP, or in some cases CV, for benefits received from a
government. EMPAF acknowledges that the Department tends to make such an adjustment to COP
when the benefits are not export-related.? However, EMPAF reasons that in the case of export-
related benefits, it would be incorrect to account for the benefits from these programs as an offset to
total production cogts because thiswould, in effect, assign aportion of the benefit to production for sale
in the home market. In other words, EMPAF argues that athough the benefits under these programs
are earned and received only in connection with export saes, this methodology would incorrectly
dlocate these benefits to al production. In addition, EMPAF argues it would incorrectly ignore the
effects of these revenuesin the Department’ s price-to-price comparisons for home market saes that
pass the cost test. In conclusion, in the event the Department is unwilling to make an adjustment to
pricing to account for the benefits under the presumed credit and IPl export premium programs,
EMPAF urges the Department to make a downward adjustment to EMPAF s COP for revenues
received under these programs during the POI. EMPAF clamsthat to do otherwise would
impermissibly ignore revenues received by EMPAF during the POI that reduced EMPAF s costs of
production.

The petitioners argue that EMPAF makes no effort to explain how the export tax credit programs are
tied to any taxes actudly incurred by the company in Brazil which would warrant areimbursement. The
petitioners contend that EMPAF has provided a fundamentally flawed reading of the statute and an
inaccurate characterization of the Department’ s practicein thisarea. According to the petitioners, a
review of the materia relied upon by EMPAF demondtrates that the Department is not to make any
COS adjustment based on a respondent’ s participation in an export subsidy program.

2In support of its position, EMPAF cites, among other cases, Final Determination of Sales at L ess Than Fair
Value: Pastafrom Italy, 61 FR 30326, 30355 (June 16, 1996) (Pastafrom Italy), Notice of Final Determination of Sales at
Less Than Fair Value: Aramid Fiber Formed of Poly-Phenylene Terephthalamide from the Netherlands, 59 FR 23684
(May 6, 1994) (Aramid Fiber from the Netherlands), and Final Determination of Sales at Less Than Fair Value: Oil
Country Tubular Country Goods from Argentina, 60 FR 33539, 33546 (June 28, 1995) (OCTG from Argentina).
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The petitioners contend that the statute does not support EMPAF s request for a COS adjustment.
The petitioners argue that sections 772(c)(1)(A) and (B) of the Act provide no support for EMPAF s
claimed adjustment because EMPAF does not claim that the revenue it receives from the Brazilian
government is (1) related to the cost of dl containers and coverings and dl other costs, charges, and
expenses incident to placing the subject merchandise in condition packed ready for shipment to the
United States, or (2) part of aduty drawback program. Therefore, according to the petitioners,
EMPAF s clam for statutory support must come from section 772(c)(1)(C) of the Act. However, the
petitioners maintain that the express language of the provision gives no support to EMPAF s argument
because an adjustment pursuant to this provision can be made only where a countervailing duty has
been imposed on the subject merchandise. Therefore, the petitioners argue that becauise no
countervailing duty has been or will be imposed on the subject merchandise in this or any companion
investigetion, the provison is ingppodte to this case.

Moreover, the petitioners argue that EMPAF isincorrect in its contention that “the statute clearly
embraces a policy that, where a benefit related to export saes exigts, the Department will make an
adjustment to its price-to-price calcul ations for revenues received from a government program.”® The
petitioners argue that both the legidative history and Department practice confirm that the purpose of
section 772(c)(1)(C) of the Act isto prohibit the domestic industry from receiving an unwarranted
“double remedy” by the imposition of an antidumping duty and countervailing duty thet address “the
same situation of dumping or export subsidization.”* According to the petitioners, it is only when the
Department is engaged in “pardld antidumping and countervailing duty investigations’ and has
“imposed” acountervailing duty to offset an export subsidy that section 772(c)(1)(C) isimplicated.”

The petitioners maintain that under EMPAF s reading of the statute, if the Department imposes a
countervailing duty to offset an export subsidy on arespondent, that respondent would obtain two
adjusmentsto U.S. price - an adjustment for the amount of the countervailing duty and a COS
adjustment for the amount of any export subsidies received. However, the petitioners protest that it
would be completdly illogicd to include the amount of a countervailing duty in the export price if the
vaue of the underlying export subsidy were dready included in the export price.

Furthermore, the petitioners so believe that Pipe and Tube from India demonstrates that no COS
adjusment iswarranted in EMPAF scase. The petitioners submit that in Pipe and Tube from India the
Department revisited its granting of a COS adjustment for the revenue received on export sdes from
the Indian government’ s rebate program, changed its policy, and declined to continue to make a COS

SEMPAF case brief at 8.

48@ eg., Final Determination of Sales at L ess Than Fair Vaue: Certain Cold-Rolled Carbon Steel Flat
Products from Korea, 67 FR 62124, 62125 (October 3, 2002).

514,
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adjustment based on the export subsidy program.® In addition, according to the petitioners, in Sawnhill
the CIT ruled that it was within the ITA’s authority to make a COS adjustment for the IPRS tax, but
not that it was the only reasonable determination that could be made.

The petitioners continue that the Department stated that it had reexamined its position and determined
that the better view was one in conformity with the agency’ sholding in Find Determination of Sdes a
Less Than Fair Vaue Industrid Phosphoric Acid from Isradl, 52 FR 25440 (July 7, 1987).
According to the petitioners, the CIT affirmed the Department’ s practice and found that there was a
meaningful digtinction between payments which are directly related to a sde and those which are only
tied to asde, “the latter category including those payments which are merdly predicated upon the act of
exportation.” Pipe and Tube from India Adminidrative Review at Comment 3. In contrast to

EMPAF s assartions, the petitioners argue that the Department’ s current (and longstanding) practiceis
to deny requests for COS adjustments based on benefits received from export subsidy programs.

Findly, the petitioners advocate the rgection of EMPAF s request for an adjustment to its COP, in the
event that its request for a COS adjustment is not granted. According to the petitioners, the
Department’ s practice demonstrates that no adjustment to COP will be made if the respondent has
merely shown that the rebate was linked to export sdes. See Canned Pinegpple Fruit from Thailand:
Final Results and Partidl Rescisson of Antidumping Duty Adminidretive Review, 64 FR 69481,
69484-85 (December 13, 1999). In thisinvestigation, the petitioners contend that EMPAF has made
no effort to establish any link between its COP and the revenue obtained from Brazil’ s two export
subsidy programs. Therefore, the petitioners argue that EMPAF s request for a COP adjustment
should be denied.

The Department’ s Podition:

We have not made an adjustment for the tax credits at issue. Section 772(c)(1) of the Act limits
additions to the EP or CEP starting price to packing, rebated imported duties (i.e., “ duty drawback™),
or the amount of any countervailing duty impased on the product to offset an export subsidy. The
Brazilian export credit programs at issue do not meet any of these conditions. The programs are not
contingent upon importation of inputs used to produce the exported subject merchandise-the duty
drawback system contemplated under 772(c)(1)(B) of the Act. See eq., Certain Welded Carbon
Pipes and Tubes from India Find Results of Antidumping Duty Adminidretive Review, 63 FR 32825,
32828-29 (June 16, 1998). Similarly, section 773(a)(6) of the Act does not provide for this type of
adjustment to NV. Therefore, there is no satutory basis for adjusting EMPAF s price data for these
export credits. We dso disagree with EMPAF s contention that we should account for these export
credits by reducing its costs because section 773(b)(3) of the Act provides no basisfor such a

Gsie Final Results of Antidumping Duty Administrative Review: Certain Welded Carbon Steel Standard
Pipe and Tube from India, 57 FR 54360 (Comment 3) (November 18, 1992) (Pipe and Tubes from India Administrative
Review).
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reduction when the respondent participates in export credit programs such as those presented here.
See dso Notice of Find Determination of Sales at Less Than Fair Vaue: Certain Preserved
Mushrooms from Chile, 63 FR 56613 (October 22, 1998).

Moreover, EMPAF srdiance on Pipe and Tube from India in support of it pogtion is misplaced
because the Department subsequently reversed itself in an adminigrative review of that order,
determining that the receipt of export subsidies bore no direct relation to the sles under review and,
therefore, could not congtitute a difference in the circumstance of sale. We also note that Pasta from
Italy and OCTG from Argentina, cited by EMPAF to support its argument that the Department may
make an adjustment to COP when benefits are not export- related, both involved cases where a
countervailing duty had been imposed on the subject merchandise. In accordance with section
772(c)(1)(C) of the Act, an adjustment to U.S. price can only be made for a countervailing duty that
has been imposed on the subject merchandise for export subsdies, which is not the case in the instant
investigation. In addition, EMPAF sreliance on Huffy is migplaced. In that case, the Court reaffirmed
the principle that the Department only makes adjustments for export subsidies when it has determined in
acountervalling duty investigation that such subsidies are countervailable and imposed duties to offset
those subsdies. See Huffy a 56. Accordingly, we have disregarded the claimed tax credit
adjugments a issue in our find margin cdculation for EMPAF.

Comment 13: Brazlian Indirect Salling Expenses

EMPAF argues that the revised Brazilian indirect salling expense caculation (INDIRSH), submitted as
part of the August 25, 2004, supplemental Section D questionnaire response, more accurately reflects
the manner in which such expenses were incurred. EMPAF gtates that the revised methodol ogy
provides separate selling expense factors for each of its three cost centers, as opposed to the original
methodology which was based on a single Brazilian indirect sdlling expense factor. According to
EMPAF, the Department verified the revised caculation and did not raise questions with respect to the
revised methodology. Therefore, EMPAF asserts that the Department should accept the cost center-
specific factors for purposes of the find margin caculation.

The petitioners argue that the reporting of branch-specific ratios subsequent to the Prdiminary
Determinationis suspect, appears to be highly distortive, isincons stent with record evidence, and
therefore should be rgjected by the Department. The petitioners assert that while the Department may
have confirmed the calculation of each separate branch’sindirect selling expenseratio, it did not verify
the reasonableness of the assignment of branch-specific codes to each sdle. Moreover, according to
the petitioners, it is not possible from the record to reconcile the volumes of sdles used for the branch-
specific ratio calculations to the respective volumes reported in the revised sales database. Thus, for
purposes of the final determination, the petitioners argue that the Department should reect EMPAF' s
revised branch-specific indirect selling expense ratios and use asingle ratio for al home market sdes.

The Department’ s Podition:
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We agree with EMPAF that its revised indirect saling factors are a more accurate depiction of its home
market indirect salling expenses. The revised figures reported are based on EMPAF s actud books
and records and represent amore specific leve of reporting. Accordingly, we believe that EMPAF s
methodology is reasonable.

The Department verified that sdes are indeed made by specific branches and are reported as such in
the home market sdeslisting. The Department aso verified that the selling expenses reported for each
branch are the actua expensesfor each branch. Therefore, the Department finds that the respondent’s
revised reporting methodology is reasonable in this case.

With respect to the petitioners concern that it is not possible to reconcile the volumes of sales used for
the branch-specific ratio caculations to the respective volumes reported in the revised saes database,
this discrepancy can be explained based on the fact that the branches may sell more than subject
merchandise, whereas the home market sdles database includes only sdles of subject merchandise. See
Verification Exhibit 4, “ Quantity and Vadue - Home Market,” of the Memorandum from Katherine
Johnson to The File Re: Sdes Verificationsin Recife, Brazil and Miami, Horida of Empresade
Armazenagem Frigorifica Ltda. (EMPAF) and its U.S. Affiliate Netuno USA (NetUSA) in the
Antidumping Duty Investigation of Certain Frozen and Canned Warmwater Shrimp from Braxzil, dated
October 21, 2004 (EMPAE Sdes Verification Report). Furthermore, &t verification we tied the POI
sdes vaue for each of the branchesto the trid balance and then to the financid statement without
discrepancy. Accordingly, for purposes of the final determination, we used EMPAF s reported
Brazilian indirect sdlling expense cdculation in Attachment B-26 of the August 25, 2004, supplementd
Section D questionnaire response, as revised based on the Department’ s verification findings. See
page 31 of the EMPAF Sdles Verification Report.

Comment 14: U.S Indirect Selling Expenses

In order to report indirect selling expensesincurred by NetUSA, EMPAF sU.S. affiliate, on U.S.
sdes, EMPAF caculated aratio of tota indirect selling expenses incurred by NetUSA' s frozen
department during 2003 to total sales of NetUSA'’' s frozen department during the same period. This
ratio reflected total expenses incurred and total sales made by NetUSA with respect to both subject
and non-subject frozen products. While NetUSA performs selling activities and incurs expenses on
behdf of dl U.S. sdes, including direct sdes, the denominator of thisratio caculation did not include
the value of direct sales made by EMPAF through NetUSA, as NetUSA does not recognize these
sdesasitsown sdesinitsfinancial accounting records. Therefore, in order to gpportion an amount
relevant to total sales of the subject merchandise (including direct sdes), it gpplied to this ratio another
ratio reflecting the vaue of NetUSA'’s sdles of subject merchandise (exclusive of direct sales) during the
POI to the value of totd sales of subject merchandise (including direct sdes) during the POI. The
Department accepted this methodology in the preiminary determination. EMPAF provided adightly
revised cdculation a verification which the Department examined. See page 31 and Verification
Exhibit CEP12 of the EMPAF Sdles Verification Report.
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The petitioners claim that EMPAF s methodology to account for NetUSA direct salesingppropriately
understates EMPAF s indirect selling expenses. According to the petitioners, in order to account for
NetUSA direct sdes, the Department should smply include the amount of these sdlesin the
denominator of the indirect selling expense cadculation.

The petitioners further argue that by multiplying the ratio of NetUSA salesto tota frozen shrimp sdesto
the previoudy reported NetUSA indirect sdling expense ratio for the frozen department, EMPAF
understated its indirect salling expenseratio. In addition, the petitioners protest that EMPAF has not
supported its claim that the proportion of salesthrough NetUSA to EMPAF sdirect sdlesisrelevant to
itsindirect sdlling expense ratio caculation. The petitioners continue that if EMPAF is concerned that
an indirect sdlling expense ratio derived exclusively from sdes through NetUSA is being gpplied to both
direct sdles and NetUSA sdes, any correction should, a mogt, include the amount of direct sdesinthe
denominator of the caculation. The petitioners add, however, that the record in this investigation does
not permit such an adjustment because EMPAF did not report its direct sdes for the same time period
asitsreported indirect selling expenses for NetUSA (calendar year 2003).

Moreover, the petitioners contend that EMPAF s revised methodology assumes that NetUSA
performed sdes activities on the same proportion of EMPAF sales of non-subject merchandise asit did
on sdes of subject merchandise -- aclaim that remains unsubstantiated, according to the petitioners. If
the Department wants to address EMPAF s concern thet its origind INDIRS1U caculation failed to
take into account the direct sales vaues in the denominator of the calculation, the petitioners argue that
the caculation could be revised to, a mogt, include the amount of direct sdesin the denominator of the
cdculation.

EMPAF argues that the Department should revise its caculations to include the refined U.S. market
indirect selling expense ratio, which EMPAF incorporated initsrevised U.S. sales database submitted
to the Department on November 15, 2004. EMPAF explains that the Department incorporated its
indirect sdlling expense methodology into its calculation of the preliminary margin, and verified both the
methodology and the underlying figures during the saes verification.

EMPAF notes that the indirect selling expense ratio must be derived from a caculation that
incorporates the universe of saes to which the indirect salling expenses are gpplicable -- in this case,
both NetUSA and direct sdes of al frozen products. EMPAF included this universe of sdesinits
indirect selling expense ratio and, according to EMPAF, caculated aratio that best incorporates the
sdesto which NetUSA'’ s sdlling expenses apply. In caculating this ratio, EMPAF maintains that it
made a reasonable assumption that the ratio of direct salesto tota sales of subject merchandise during
the POI reflected the ratio of direct sales of frozen non-subject merchandise to total sales of such
products. Moreover, EMPAF arguesthat, contrary to the petitioners assertion, thereis evidence on
the record to support this assumption. Specifically, EMPAF claims that evidence collected during the
sales verification demongtrates that the percentage of direct sdesto tota sdes of frozen non-subject
merchandise during the POI is amost exactly the same as the percentage of direct sdlesto total sales of
frozen subject merchandise during the same period. EMPAF submits that this information
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demondtrates the reasonableness of its methodology in caculating the U.S. indirect sdling expense
ratio.

With respect to the petitioners argument that EMPAF did not report its direct salesfor the sametime
period asits reported indirect selling expense for NetUSA (calendar year 2003), EMPAF argues that
there is a nine-month overlap between the POI sales data and the 2003 data. EMPAF believes that
the POI sdles datais a useful source for establishing what portion of the tota sales of subject and non-
subject frozen merchandise is direct.

EMPAF further argues that the petitioners proposed methodology would serioudy understate the vaue
of those sdlesto which the indirect sdling expense ratio must be gpplied, ensuring that thereis no
symmetry between the denominator of the indirect selling expense ratio and the universe of sdlesto
whichitisapplied. Smilarly, EMPAF disagrees with the dternative suggestion, hinted at by the
petitioners, to smply add the value of direct sdes of frozen subject and frozen non-subject merchandise
to the denominator. EMPAF explainsthat the vaue of direct sles of subject merchandise and the
vaue of direct sales of frozen non-subject merchandise do not reflect “landed” U.S. prices. Asthe
indirect selling expense ratio is gpplied to a“landed” U.S. gross price, according to EMPAF, this
approach would be distortive as it would introduce an additiona inconsistency between the
denominator in the indirect selling expense ratio caculation, and the pricesto which theratio is applied.
Therefore, for purposes of the fina determination, EMPAF argues that the Department should conclude
that the indirect selling expense ratio and related methodology submitted by EMPAF, used by the
Department in the preliminary determination, and verified by the Department, is reasonable and
provides the most accurate representation of the universe of slesto which the indirect selling expense
ratio must be gpplied.

The Department’ s Position:

We verified dl aspects of the U.S. indirect saling expense calculation and noted no discrepancies with
EMPAF s and NetUSA'’ s books and records. The adjustment EMPAF applied to theindirect sdlling
expense ratio was necessary in order to account for the lack of direct sdesin the denominator of the
indirect selling expense ratio caculation. Based on our review of the record evidence, we note that the
percentage of direct sdesto total sales of frozen non-subject merchandise during the POI is dmost
exactly the same as the percentage of direct sdesto tota sales of frozen subject merchandise during the
same period and, therefore, we do not find it unreasonable for EMPAF to have applied the NetUSA
sdesvaue ratio, as described above, to the indirect sdling expenseratio. See Verification Exhibit 5,
“Quantity and Vaue - United States,” of the EMPAF Sdes Verification Report. Furthermore, in
response to the petitioners argument that EMPAF applied a POI sales ratio to a 2003 expense ratio,
there is no reason to believe that the relationship between the direct sales and tota sales made during
the POI is digtortive or otherwise not reflective of NetUSA’s sdlling experience during 2003.
Therefore, we bdieve that EMPAF applied a reasonable dlocation methodology in its caculation of
U.S. indirect selling expenses to account for the direct sales not included in the indirect sdling expense
ratio calculation based on NetUSA'’ s books and records.




-34-

With respect to the petitioners argument that in order to demonsirate the reasonableness of EMPAF s
methodology it would have to present evidence that NetUSA performed sales activities on the same
proportion of EMPAF sales of non-subject merchandise as it did on sales of subject merchandise, we
verified the sdling activities of NetUSA on al subject merchandise sdles, inclusive of direct sdes. See
EMPAFE Sdes Veification Report & 8. While we did not specificadly examine NetUSA’ s sdlling
activities with respect to non-subject merchandise sales, as non-subject merchandise sales are not the
focus of thisinvestigation, we did note at verification that dl customer interface for al U.S. sales made
by EMPAF through NetUSA is provided by NetUSA. We have no evidence on the record to suggest
that EMPAF performed a disproportionate amount of sdlling activities on EMPAF s sdes of non-
subject merchandise.

Findly, we do not disagree with the petitioners in theory that in order to ensure that the indirect selling
expenseratio is properly applied to both direct and NetUSA sdes, it may be more appropriate to
include in the denominator of the 2003 indirect salling expense ratio the value of direct sdes of frozen
subject and frozen non-subject merchandise, rather than to gpply a POl sdesratio to the 2003 expense
ratio. In this case, however, the direct sales vaues on the record do not reflect the full “as sold” prices
to the ultimate customer in the United States. Therefore, including them in the denominator of the
indirect sdlling expense ratio which is ultimately applied to the “as sold” prices would digtort the indirect
sling expense cdculation. Accordingly, for purposes of the find determination, we have continued to
use the U.S. indirect sdlling expense methodology employed in the Prdiminary Determination

Comment 15: Container Weight

In the cdculations for the preiminary determination, the Department included container weight asthe
eleventh matching characterigtic in the modd matching hierarchy used for product comparisons. This
characterigtic defines both the number of ounces for shrimp sold in cans, as well as the weight of the
bag (e.g., one pound, two pounds) for shrimp sold in bags.

EMPAF argues that the Department should not include container weight as a product matching
characteridic because it is commercidly insggnificant and reates only to packing size or form, rather
than the physicd attributes of the product. EMPAF argues that, as a practica matter, the Department’s
approach to container weight prevents matches between U.S. and home market products that are
physically comparable in every way except for the type of packaging used. According to EMPAF,
differencesin container weight are not accounted for in a DIFMER adjustment as there are no
differences in variable costs due to container weight. EMPAF maintains that differencesin container
weight impact only packing costs. EMPAF cites Sainless Sted Round Wire from Taiwan: Find
Determination of Sales at Less Than Fair Vaue, 64 FR 17336 (April 9, 1999), in support of its
argument that it is not the Department’ s practice to consider packing as part of the CONNUM
characterigtics. Accordingly, EMPAF advocates the elimination of the container weight factor from the
list of the CONNUM categories.
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The petitioners argue that the Department properly rejected the argument that container weight be
eliminated as a product matching criterion in the Prliminary Determination and clearly informed
EMPAF of its reasoning for denying the respondents  request. Therefore, according to the petitioners,
the burden was on EMPAF to provide record evidence demonstrating that the Department’s
concluson wasincorrect. Because EMPAF failed to present any meaningful argument demondrating
that container weight is not “an integrd part of the fina product sold to the customer,” the petitioners
argue that the Department need not revisit its reasonable conclusion for purposes of the fina
determination.

Moreover, the petitioners point out that frozen shrimp, and IQF shrimp in particular, is often packaged
in bags for individua sde, and while the shrimp inside these bags may be identicd, in many cases, the
container Szeisan integrd part of the product. In these cases, the petitioners maintain that the
customer is not buying a shrimp per se, but rather bags of shrimp, where the type and size of packaging
is an important determinant of the markets and channels through which the shrimp can be
commercidized.

In addition, with respect to EMPAF s argument that including container weight in the product
characterigtics hierarchy is not in accordance with Department practice, the petitioners assert that the
Department has not used packing as part of the model match hierarchy, but rather has utilized the
packaging of the product in the hierarchy. The petitioners maintain that the packaging of the product
(as opposed to its packing) is unquestionably an integral part of the product sold to the customer. The
petitioners cite Fina Determination of Salesat Less Than Fair Vaue: Certain Preserved Mushrooms
from India, 63 FR 72246 (December 31, 1998), in support of its position that Department practice
clearly supports the use of container weight as part of the product matching characteristics.

Findly, the petitioners believe that EMPAF hasfalled to provide any record evidence demonstrating
that container weight is commercidly inggnificant and relates only to packing size or form, rather than
the physical attributes of the product. Also, according to the petitioners, EMPAF has disregarded the
Department’s clear practice of accounting for packaging in its product comparisons. Therefore, for
purposes of the final determination, the petitioners argue that the Department should keep container
weight as amodd match characterigic.

The Department’ s Podition:

In the preliminary determination, we consdered the issue of whether or not the Department should
continue to include container weight as a product matching characteristic. We determined thet:

Regarding the container weight criterion, we have included it as the eleventh criterion in
the product characterigtic hierarchy because we view the size or weight of the packed
unit as an integra part of the final product sold to the customer, rather than a packing
sze or form associated with the shipment of the product to the customer. Moreover,
we find it appropriate, where possible (other factors being equal), to compare products
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of equivaent container weight (e.g., a one-pound bag of frozen shrimp with another
one-pound bag of frozen shrimp, rather than a five-pound bag), as the container weight
may impact the per-unit sdlling price of the product.

See Prdiminary Determination, 69 FR at 47115.

The partiesin this proceeding disagree on the merits of thisissue, but provided no data analyss on the
record from the parties to support their respective arguments. Given that the respondent has provided
no evidence to support its conclusion that container weight has no impact on sdlling prices, we find no
basis to reconsder our finding that it is appropriate to include container weight as a product matching
characterigtic. We continueto find it to be an integra part of the find product sold to the customer
based upon our andysisin the preliminary determination. Furthermore, the use of container weight asa
product matching characteridtic is condgstent with certain past cases involving processed agricultura
products. See Notice of Final Determination of Sdesat Less Than Fair Vaue: Certain Preserved
Mushrooms from India, 63 FR 72246 (December 31, 1998), and Notice of Preliminary Determination
of Sdesat Less Than Fair Vaue and Postponement of Final Determination: Certain Pagta from Italy,
61 FR 1344 (January 19, 1996).

Comment 16: SPECIES Product Characteristic

EMPAF argues that the Department should revise its methodology with respect to the SPECIES
product characterigtic field because the current categories are imprecise and not sufficient to reflect the
gpecies of shrimp. EMPAF presumes that when the Department developed the speciesfield it intended
to include dl digtinctionsin species and not smply generd color differences that do not accurately
account for dl digtinctions in species.

EMPAF clamsthat its sdlls two distinct species of “white” shrimp - farm-raised and wild-caught.
According to EMPAF, their physical characteristics, uses, cost bases, and pricing are Sgnificantly
different. EMPAF argues that without accounting for the difference between farm-raised and wild-
caught white shrimp, the Department’ s gpproach would eevate color as a materid difference for
matching purposes, and at the same time congder speciesirrdevant. Furthermore, EMPAF maintains
that neither producers nor customers in the frozen shrimp industry view the products as being the same.
Accordingly, EMPAF requests that the Department revise its methodology with respect to SPECIES
to reflect the actua species of the shrimp.

The petitioners argue that EMPAF has falled to demondtrate that there are any meaningful physicad
differences among white shrimp. The petitioners claim that the basis of EMPAF s argument is limited to
the assartion that white shrimp thet isfarm-raised in Brazil is scientificdly dassfied as Litopenaeus
vannamei, while white shrimp that is wild-caught is scientificaly dassified as [topenaeus schmitti.
Furthermore, the petitioners contend that there is no record support for EMPAF s characterization of
the market for Litopenaeus vannamei and Itopenaeus schmitti.
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The petitioners also argue that EMPAF has made no effort to meet its burden with respect to
demondrating that white shrimp should be further subdivided by the method of their harvest. In fact,
according to the petitioners, the record contradicts EMPAF s claims because the Urner Barry pricing
submitted on the record in this investigation has one category for white shrimp from Brazil: “Centrd &
South American - white shrimp.”  Accordingly, for purposes of the find determination, the petitioners
argue that the Department should make no adjustment to the species category.

The Department’ s Position:

We have not differentiated between species types beyond the color classfications identified in the
questionnaire because we do not find that such differentiations reflect meaningful differencesin the
physica characterigtics of the merchandise. The Department consders only “meaningful” or
“dgnificant” physica characterigticsin its sdlection of product characteristics. See Emulson Styrene-
Butadiene Rubber from Mexico: Natice of Find Determination of Sdles at Less Than Fair Vaue, 64
FR 14872, 14875 (March 29, 1999), and Certain Hot-Rolled Lead and Bismuth Carbon Stedl
Products from the United Kingdom: Final Results of Antidumping Adminidrative Review, 63 FR
18879, 18881 (April 16, 1998). We noted in the Preliminary Determingtion that whether shrimp is
farm-raised or wild-caught is not aphysical characteritic of the shrimp, but rather a method of
harvesting. See Prdiminary Determingtion at page 47085. In addition, athough EMPAF claims that
the physica characteritics, uses, cost bases, and pricing are sgnificantly different between farm-raised
and wild-caught shrimp, and producers and customersin the frozen shrimp industry view the products
asdidtinct, it has not demongtrated its clam on the record. Although there may be some differences
associated with the cost of farm-raised versus wild-caught shrimp, we found no pattern of consistent
cost differences between farm-raised and wild-caught shrimp at verification. See cost verification
exhibit 1, “Minor Corrections.” Moreover, we were unable to discern any digtinctionsin price related
to species classfications beyond color based on the data on the record. Therefore, for purposes of the
finad determination, we have made no adjustment to the species category.

Comment 17: Accounting Errors Prior to the Cost Reporting Period

EMPAF argues that the Department should not adjust its COP for an accounting error from 2002,
prior to the cost reporting period. EMPAF states that the accounting error relates to abalancein the
year-end 2002 inventory account of Maricultura shrimp processed by EMPAF. Respondent points out
that the adjustment was to an inventory clearing account that should always clear to zero because
EMPAF does not purchase fresh shrimp from Maricultura, but merely acts as atoll processor.

EMPAF contends that the cost of the shrimp is maintained on Maricultura s books and the clearing
account isonly used for control purposesin EMPAF s books and records. EMPAF explainsthat it
records anotiona value for Maricultura s shrimp when it arrives at EMPAF sfacilities and as soon as
the shrimp is processed and shipped, usudly within hours, the account is cleared. On December 31,
2002, EMPAF incorrectly reflected a value in the inventory clearing account by reflecting the badance in
the account as inventory owned by EMPAF which overstated EMPAF s earnings in its 2002 financia
satements. EMPAF Sates that by the time this error was discovered, it was not possible to make an
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adjustment to the 2002 results; therefore, it had to make an adjustment to costsin its 2003 records.
EMPAF contends that this error adjustment in 2003 is not a cost of subject merchandise in 2003 any
more than it was earnings in 2002; therefore, the Department should not increase EMPAF s reported
cost of processed shrimp by this amount.

The petitioners argue that section 773(f)(1)(A) of the Act specifies that the costs of production should
be based on the books and records of the exporter of the merchandise, if such records are kept in
accordance with the generdly accepted accounting principles of the exporting country (or the producing
country, where appropriate) and reasonably reflect the costs associated with the production and sale of
the merchandise. The petitioners point out that in Find Determination of Less Than Fair Vaue of Sdes
of Certain Hot-Rolled Carbon-Quality Stedl Products from Brazil, 64 FR 38,756 (Comment 43) (July
19,1999) (Certain Hot-Rolled Carbon-Quality Stedl Products from Brazil), the Department stated “In
such ingtances where the total costs reported in the cost accounting system differ from the tota costs
reported on the financid statements, we typicaly rely on the amounts reported on the company’s
audited financid statements prepared in accordance with GAAP, provided that it does not result in
distorted per-unit costs.” The petitioners contend that the accounting error related to shrimp received
from Mariculturafor processing and was reported in EMPAF s work-in-process inventory in the
financid statements prepared for the year ended 2002. The petitioners state that if the error had related
to a prior period, EMPAF would have restated the opening balance in the Maricultura work-in-process
inventory.

The Department’ s Position:

We have determined that an adjustment for the aleged accounting error in question should be included
in the costs of subject merchandise. EMPAF s claim that the error related to an incorrect balance in a
year-end 2002 work-in-process inventory account is not supported by the evidence on therecord. At
the cost verification, the Department examined EMPAF s financid statements and tria balances for the
years ending in 2002 and 2003. Nether the auditors report, nor the footnotes to the financia
statements, mention a correction of a prior-year accounting error related to inventory. The footnotes to
EMPAF s unconsolidated and consolidated financid statements show the amount in question as ending
inventory in 2002. EMPAF and Maricultura are two of the entities combined in the consolidated
financid gtatements; however, the inventory amount in question was not eiminated on the consolidated
financid statements, asit should beif the account was used for control purposes to record the
transactions between EMPAF and Maricultura as the respondent clams. Furthermore, the inventory
account that the respondent claims is a clearing account, and should have a zero balance at year end,
continued to have a baance in the year ending 2003 financial statements, which were audited by an
independent public accountant. We traced the inventory amounts from the audited financid statements
to the same account in EMPAF s year ending 2002 and 2003 trial balances; for both years examined,
the trial balance account did not clear out to zero and EMPAF maintained a year-end inventory balance
in the account.
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Section 773(f)(1)(A) of the Act directs the Department to rely on the costs of production in the books
and records of the exporter of the merchandise, if such records are kept in accordance with the GAAP
of the exporting country (or the producing country, where appropriate) and reasonably reflect the costs
associated with the production and sale of the merchandise. As the petitioners pointed out, in Certain
Hot-Rolled Carbon-Quality Stedl Products from Brazil the Department stated “In such instances where
the total cogts reported in the cost accounting system differ from the total costs reported on the financia
gatements, we typicdly rely on the amounts reported on the company’ s audited financia statements
prepared in accordance with GAARP, provided that it does not result in distorted per-unit costs” Inthe
current case, we conclude that including the effect of the change in EMPAF s work-in-process
inventory from the financia statements reasonably reflects the costs associated with the production and
sde of the merchandise and does not distort the per-unit costs. Therefore, we have included the
adjustment at issue to EMPAF s beginning inventory in the reported costs.

Comment 18: Double Counting Indirect Selling Expenses

EMPAF dated that inits origind G&A expense rate caculation it inadvertently included certain
expenses in both the G& A expense rate caculation and the indirect salling expense rate calculation.
However, EMPAF points out that they corrected the double counting in the G& A expenserate
caculation submitted in the August 25, 2004, third supplementa D response.

The petitioners did not comment on thisissue.

The Department’ s Position:

We agree with EMPAF and have used the G& A expense rate submitted in the August 25, 2004, third
supplemental section D response as the starting point for the adjustments made to the G& A expense
rate caculaion in the find determination.

Comment 19: Amortization of Pre-Operational Costs

EMPAF dates that Mariculturaincurred and capitaized pre-operating costs relating to its shrimp farm
operations prior to the cost reporting period. EMPAF argues that the amortization expense of these
pre-operating costsis not acost of fixed assets but merely the recognition of adeferred expense
incurred in atime prior to the cost reporting period and, therefore, should not be included in the
reported costs. EMPAF points out that if Maricultura elected to expense these costs when they were
incurred and not capitalize them, these costs would not be included in the COP of the subject
merchandise. EMPAF refers to the Department’ s practice with regard to start-up adjustments to
provide additiona guidance asto the proper accounting treatment of expenses incurred prior to the cost
reporting period. EMPAF points out that only in the rare instances where the Department grants a
benefit in the form of a start-up adjustment does the Department require the amortization expense in
subsequent reviews to be included in the cost of the subject merchandise. Therefore, EMPAF
concludes the Department should not include deferred pre-operating amortization expensesin the COP
unless there has been a gart-up adjustment granted in the course of the proceeding.
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The petitioners argue that the Department should include in the G& A expense rate cdculation the
amortization expense of the deferred pre-operating costs. The petitioners contend that the amortization
costs are costs borne in the current cost reporting period and are included on EMPAF s audited
financid statements and, therefore, must be accounted for in EMPAF s G& A expenseratio. The
petitioners point out that EMPAF s reference to the Department’ s practice with respect to start-up
costsisirreevant to Maricultura s election to amortize these pre-operational costs in the cost reporting
period. Therefore, for the fina determination, the Department should follow EMPAF s norma books
and records and include the amortization expenses in the caculation of the G& A expense ratio.

The Department’ s Position:

We have included the amortization expense of the deferred pre-operating costs in the G& A expense
rate calculation. As stated above in Comment 17, section 773(f)(1)(A) of the Act directs the
Department to rely on the records of the exporter or producer of the merchandisg, if such records are
kept in accordance with the GAAP of the exporting country (or the producing country where
appropriate) and reasonably reflect the costs associated with production and sde of the merchandise.
Section 773(f)(1)(A) of the Act dso sates that the Department will consider whether * such dlocations
have been historicdly used by the exporter or the producer.” Furthermore, as explained in the
Statement of Administrative Action (SAA), “[t]he exporter or producer will be expected to
demondrate that it has higtoricaly utilized such alocations, particularly with regard to the establishment
of gppropriate amortization and depreciation periods and alowances for capita expenditures and other
development costs.” See SAA at 834. In the current case, the amortization expense is reported on the
audited financid statements and represents a cost of the current period. Normaly GAAP dlows costs
to be deferred if the expenditure incurred benefits future periods. Smilarly, the Department utilizes a
start-up adjustment to allocate the costs incurred during the start-up period to the future periods that
receive the benefits. Mariculturachose, under Brazilian GAAP, to capitdize these costs and amortize
them over the period benefitted, in order to match the expense to the benefits received in future
periods. Mariculturareceived the benefits of its shrimp farm operations prior to and during the cost
reporting period, and, accordingly, has alocated the pre-operating costs to those periods. We bdieve
this alocation reasonably reflects the costs associated with the production and sde of the merchandise
during the cost reporting period and does not distort the per-unit costs. Therefore, consistent with the
Prdiminary Determination, we have continued to include the pre-operating expenses in the reported
costs.

Comment 20: Allocation of Depreciation to Work-in-Process Inventory

The petitioners argue that the Department should expense in the current period the depreciation
expense that was dlocated to Maricultura s ending work-in-process (WIP) inventory. The petitioners
date that this treatment is a deviation from Maricultura s norma books and records where depreciation
was treated as a period cost and fully expensed in the December 31, 2003, audited financia
gsatements. The petitioners point out that section 773(f)(1)(A) of the Act Satesthat it is standard
Department practice to treat expenses as they are reported in the company’ s norma books and
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records, provided that doing so results in a reasonable representation of the company’s costs. The
petitioners contend that the Department should not permit EMPAF to digtort its costs by departing from
its normal accounting practice. Therefore, for the fina determination, the Department should remove
the capitalized depreciation expense from WIP inventory and include it in the reported fixed overhead
costs.

The respondent did not comment on thisissue.

The Department’ s Podition:

We disagree with the petitioners and have continued to alow Mariculturato alocate a portion of its
depreciation expense to its WIP inventory in the find determination. As tated in previous comments
above, section 773(f)(1)(A) of the Act directs the Department to rely on the records of the exporter or
producer of the merchandise, if such records are kept in accordance with the GAAP of the exporting
country (or the producing country where gppropriate) and reasonably reflect the costs associated with
the production and sde of the merchandise. In the current case, Brazilian GAAP dlowed Maricultura
not to include depreciation expense in the value of WIP inventory, but we concluded that depreciation
expenseis part of the product cost, and thus the vaue of WIP inventory should include an alocated
portion of fixed overhead (i.e., depreciation) costs. According to U.S. GAAP, the basis for
establishing the cost of inventory isto include both raw materid and conversion costs. Asaresult, the
WIP and finished goods inventory accounts are to include an appropriate portion of direct materid,
direct labor, and indirect production costs (i.e., both fixed and variable overhead). Furthermore, the
Department has stated previoudy that inventory costsinclude direct materids, labor and overhead (see
Find Determination of Sales at Less Than Fair Vaue: Furfuryl Alcohol From Thailand, 60 FR 22,557
(May 8, 1995)). Therefore, for the find determination, we have continued to alow Mariculturato
include an dlocated portion of its depreciation expense in its WIP inventory.

Comment 21: Other Adjustments to Shrimp Costs

The petitioners state that during the cost verification, the Department found an unreconciled difference
between the adjusted value of shrimp purchased in EMPAF s purchase ledger and the vaue of shrimp
reported to the Department. The petitioners argue that in the final determination, the Department
should adjust EMPAF s reported shrimp codts for the unreconciled difference between the purchase
ledger and the reported costs. The petitioners dso contend that the adjustment to the December 31,
2003, physicd inventory should be included in the respondent’ s reported costs. To support their
contentions to include the unreconciled difference and the physica inventory adjustment, the petitioners
cite Certain Hot-Rolled Carbon-Quality Stedl Products from Brazil at Comment 43, and Notice of
Find Results of Antidumping Duty Adminigretive Review: Canned P e Fruit from Thailand, 63
FR 7392 (Comment 2) (February 13, 1998), where, in both cases, the Department included in the
reported costs adjustments to ending raw materid inventories from the respondents’ financia
accounting systems.
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The respondent did not comment on thisissue.

The Department’ s Podition:

We have included in the reported costs the adjustment for the unreconciled difference between the
vauesin the purchase ledger and the reported costs, as well as the portion of the physical inventory
adjustment related to shrimp raw materias and WIP. Asthe petitioners cited in Certain Hot-Rolled
Carbon-Quality Sted Products from Brazil, the Department typically includes unreconciled differences
that cannot be explained in the caculation of COP and CV unless the respondent can identify and
document why such amount does not relate to the merchandise under investigation. See also, Notice of
Find Determination of Sales at Less Than Fair Vaue: Sainless Sted Platein Coils from Taiwan, 64 FR
15493, 15498 (March 31, 1999) (wherein the Department determined that the respondent should
include the unreconciled difference between amounts in the accounting records and the reported costs).
Therefore, for the find determination we have included the unreconciled difference in the reported
costs.

With respect to the adjustment to the physical inventory, the Department considers year-end inventory
adjustments to be a period expense, and therefore arelevant cost during the POI.  Asthe Department
dated in Notice of Find Determination of Sdesa Less Than Fair Vaue Sainless Sted Wire Rod from
Italy, 63 FR 40422, 40430 (July 29, 1998), “both raw materials and WIP inventories are inputs into
the cost of manufacturing the merchandise. It is the Department's practice to recognize the full amount
paid to acquire production inputs, which are included in raw materids and WIP inventories, in
determining the cost of producing the merchandise” In that case, the Department only included the
incremental change in the inventory write-down provision that is associated with raw materias and WIP
inventories. The Department considers the finished goods inventory to be associated with determining
the cost of goods sold and not in determining the cost of producing the merchandise, and so it did not
include the year-end physicd inventory adjustment in the reported costs. Accordingly, for the find
determination, we have included only the physcd inventory adjustment relating to raw materids and

WIP as determined from cost verification exhibit 14, “ Overdl Reconciliation.”

Norte Pesca
Comment 22: Adverse Facts Available Rate for Norte Pesca

The petitioners argue that the use of total adverse facts available is appropriate with respect to Norte
Pesca because it withdrew from the investigation prior to verification. By withdrawing from the
investigation, the petitioners contend that Norte Pesca did not act to the best of its ability to comply
with the Department’ s request for information. Therefore, according to the petitioner, the Department
should apply the higher of ether the initiation (petition) rate or Norte Pesca s preliminary weighted-
average margin percentage of 67.80 percent because it can be inferred that the company withdrew
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because continued participation would have resulted in the same or higher rate than the preliminary
margin of 67.80 percent. The petitioners further argue that the use of adverse facts available in this
case is congstent with Department practice and cites Find Determination of Sdesat Less Than Fair
Vdue Polyvinyl Alcohal from the Republic of Koreg, 68 FR 47540 (August 11, 2003), at Comment 1
of the accompanying Issues and Decison Memorandum in support of its position.

The Department’ s Podition

Because Norte Pesca withdrew from the proceeding, the Department must apply facts available,
pursuant to section 776(a)(2)(C) and (D) of the Act. Section 776(b) alows the Department to make
adverse inferences when sdlecting from the facts otherwise available if the respondent failed to act to
the best of its ability. By withdrawing from the antidumping investigation prior to verification, Norte
Pescafailed to act to the best of its ability to cooperate in the investigation and comply with the
Department’ s requests for information. Astota adverse facts available under section 776(b) of the
Act, we have assigned to Norte Pesca the dumping margin of 67.80 percent, which isthe rate we
caculated for Norte Pescain the preliminary determination. For further discusson, see Notice of Findl
Determination of Sdesa Less Than Fair Vaue: Certain Frozen and Canned Warmwater Shrimp from
Brezil, sgned December 17, 2004, and the Memorandum to Louis Apple, Director, AD/CVD
Operdions, Office 2, Import Adminigtration from The Team, Final Determination of Certain Frozen
and Canned Warmwater Shrimp from Brazil: Use of Facts Available for Norte Pesca, dated December
17, 2004, on filein Room B-099 of the main Commerce Department building.

RECOMMENDATION

Based on our analysis of the comments received, we recommend adopting the above positions.  If this
recommendation is accepted, we will publish the find determination in the investigation and the find
weighted-average dumping marginsin the Federal Regigter.

Agree Disagree

James J. Jochum
Assgtant Secretary
for Import Administration

(Date)



